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Note by the Secretariat 


Under Economic and Social Council resolution 155 C 
(VII), the United Nations in 1948 decided to assume 
leadership in international action with respect to the 
prevention of crime and the treatment of offenders. 
Work in this connexion was expanded in 1951, following 
the transfer to the United Nations of the functions of 
the International Penal and Penitentiary Commission, 
which was approved by General Assembly resolution 
415 (V). These two resolutions have been the basis for 
a comprehensive work programme relating to social 
defence within the framework of the development by the 
United Nations of a rational and effective social policy. 

The Social Commission of the Economic and Social 
Council, wishing to see the work of the United Nations 
concentrated on urgent problems of practical importance, 
included in its work programme the question of the 
medico-psychological and social examination of offen- 
ders. This question is closely linked with the basic 
elements of the prevention of crime and the treatment 
of offenders. 

It was felt that the best way to promote the study 
of the medico-psychological and social examination of 
offenders would be to convene a conference of specially 
qualified persons belonging to the various scientific 
professions interested in this question, with a view to 
a wide exchange of views based on carefully prepared 
documentation. Such a conference, in the form of a 
seminar, was held in Brussels at the invitation of the 
Belgian Government, from 3 to 15 December 1951. The 
Seminar was organized by the Technical Assistance Ad- 
ministration and the Department of Social Affairs of 
the United Nations Secretariat, with the co-operation of 
the World Health Organization. All European Govern- 
ments were invited to send national delegations to the 
conference. Eighteen countries were represented at 
Brussels by teams of experts, generally composed of five 
persons. 

The importance attached by governments to the study 
of the question of the medico-psychological and social 
examination of offenders is easily understandable in the 
light of the part that such examinations play in the imple- 
mentation of any modern criminal policy. The funda- 
mental principle of a social approach to the problem 
of the prevention of crime and the treatment of offenders 
is to be found in the individualization of penalties or of 
treatment. This principle should in each case be applied 


to the individual under examination and must be based 
on as wide a knowledge as possible of all the factors 
which governed the offender’s conduct, since it is only 
on the basis of such knowledge that it is possible to order 
and to implement measures to ensure the effective social 
readjustment of the individual and the adequate pro- 
tection of society. The medico-psychological and social 
examination, which helps to provide this knowledge, is 
therefore the cornerstone of the treatment of offenders, as 
the Seminar has stated in its conclusions. All the items 
in the Social Commission’s work programme in this field 
are related to it, many of them very closely. This is 
particularly true in the case of the indeterminate sen- 
tence, the execution of which calls for a thorough know- 
ledge of the offender and his development while under 
treatment; open penal institutions, to which large cate- 
gories of offenders may be sent once they have been 
examined and an adequate diagnosis and prognosis have 
been made; probation and parole, which are based on, 
and justified by, personality traits of the offender which 
only an examination can bring to light; and the training 
of personnel for penal and correctional institutions, 
which is related to the whole problem of treatment and 
is greatly affected by the practical conclusions to be 
drawn from the examination. 

The Brussels Seminar was conceived of as a practical 
step, carried out at the international level, towards the 
assessment and systematization of existing knowledge 
in the field, as well as towards the clarification of exist- 
ing problems. On the basis of the extensive documenta- 
tion submitted to it, the Seminar applied itself to de- 
scribing the scope and objectives of the medico-psycho- 
logical and social examination of offenders. It reviewed 
the various types of investigations which must be carried 
out and the co-ordination of the results obtained. The 
problem of the stage in the proceedings at which such 
an examination should be made was thoroughly exa- 
mined, as was the question of which persons should 
undergo examination. The questions of the possible ex- 
tension of scientific observation, the periodic review of 
treatment, the professional training of experts, practical 
methods of observation, and the services and institutions 
required for this purpose, were studied thoroughly by 
the Seminar. At the same time, the question of the 
protection of an offender’s individual rights was not lost 
sight of during the discussions. It dominated the study 





of the problem of the communication of experts’ reports 
to the court and led to a thorough examination of the 
question of professional secrecy. From all this it is 
evident that the Brussels Seminar did not neglect any of 
the important aspects of the subject on its agenda. It 
was thus able to make a valuable contribution to the 
study of a question which has an important place in the 
attempt to deal with the problem of the prevention of 
crime and the treatment of offenders from the social and 
humane point of view. 

The Department of Social Affairs is convinced that 
persons interested in the problems of social defence will 
find in the records of the Brussels Seminar a valuable 
source of information on a fundamental aspect of the 
technique of the individualization of treatment, that is 
to say, on one of the essential elements of an effective 
social policy in the field of the prevention of crime and 
the treatment of offenders. It is for this reason that, in 
agreement with the Technical Assistance Administration, 
the present number of the /nternational Review of 
Criminal Policy is devoted in its entirety to the publica- 
tion of the most important documents of the Seminar. 


The present number of the Review contains an intro- 
duction specially written by the Director of the Seminar, 
the technical papers prepared to serve as the basis for 
the deliberations of the Seminar, a series of descriptive 
statements on existing administrative practices in the 
participating countries, the text of the conclusions 
adopted, a list of participants, and a brief bibliography 
of recent technical literature on the subject. 

Mr. Paul Cornil, Secretary-General of the Belgian 
Ministry of Justice and Professor of Criminal Law at 
the University of Brussels, acted as Director of the 
Seminar. In the planning and organization of the 
Seminar, the United Nations Secretariat also had the 
good fortune of having the assistance of Dr. Denis 
Carroll (London), Dr. Etienne de Greeff (Louvain) and 
Mr. Jean Pinatel (Paris), who served with Mr. Cornil as 
members of the Directorate of the Seminar. 

The Secretary-General of the United Nations wishes 
to thank the Belgian Government, which took the ini- 
tiative of being host to this Seminar and which gave 
its complete and valuable co-operation to ensure the 
Seminar’s success. 
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Introduction’ 
By Paul Cornil,? Director of the Seminar 


1, OBJECTIVES AND ORGANIZATION OF THE SEMINAR 


A European Seminar on the medico-psychological and 
social examination of offenders was held in Brussels 
from 3 to 15 December 1951. The Seminar was 
organized by the United Nations in collaboration with the 
World Health Organization and at the invitation of the 
Belgian Government. 

The purpose of the Seminar was to assess and compare 
past experience with the scientific examination of 
offenders, to determine the present status of scientific 
knowledge on the subject, to endeavour to solve the 
problems of law raised, and to consider how the results 
of the examination of offenders may be used to the 
best advantage by courts and by administrators of 
programmes for the treatment of offenders. 

The subject of the Seminar is one of major interest 
to persons concerned with the treatment of offenders. 
The administration of criminal justice is showing an 
increasing interest in the personality and social environ- 
ment of the offender. The classic criminal law used to 
concentrate on the offence and on the penalty, both of 
which were carefully defined by statute. These were the 
only two elements on which the court could base its 
decision, which depended upon the extent to which the 
facts corresponded to the legal definitions. The charac- 
teristics of the individual offender played hardly any 
part in the classic criminal law, and were taken into 
consideration only when on account of some serious 
physical or mental deviation, the accused could be re- 
garded as not responsible for his actions. Since the 
second half of the nineteenth century, penalists have, 
however, interested themselves in the personality of the 
offender and in the influence exercised by his social 
environment. 

At the present time we find that in several countries 
the offender’s personality and his social environment 
are made the subject of scientific examination. Such 


1 Translated from the French. 


* Secretary-General of the Ministry of Justice of Belgium; 
Professor of Criminal Law at the University of Brussels; 
national correspondent, appointed by the Government of 
Belgium, of the United Nations Department of Social Affairs 
in the field of the prevention of crime and the treatment 
of offenders. 


examination in some cases takes place at the stage of 
the initial judicial inquiry, and in others after conviction 
and before sentence, and in still others after sentence 
has been passed. It even occurs that such examinations 
are made at more than one stage of the judicial pro- 
ceedings. 

The examination of offenders varies also from country 
to country as far as purpose is concerned. In the 
countries where the classic criminal law is in force, an 
attempt is made to use such examinations as a means 
of determining the degree of the defendant’s criminal 
liability. Where the criminal law permits the court to 
choose from among several forms of disposition, it is the 
object of the examination of the offender and his social 
environment to enable the court to make a considered 
choice. Such examinations can, furthermore, be very 
useful to the prison administration in its task of 
determining the appropriate regime for the prisoner, 
and in determining the prerequisites for his rehabilita- 
tion. To complete this enumeration of the objectives 
of the examination of offenders, it is necessary, finally, 
to mention the scientific interest of criminologists con- 
cerned with the factors which influence criminality. 
Needless to say, the scientific examination of offenders 
is of interest to the criminologist, even though the results 
obtained do not make it possible to draw valid con- 
clusions immediately. The methods of examination 
prescribed in the various countries by court and prison 
authorities vary considerably. Several techniques are 
utilized — the techniques of psychiatry, anthropometry, 
and psychology, as well as the more modern and 
specialized techniques of endocrinology, lectro- 
encephalography, narco-analysis, and so on. The very 
diversity of these methods shows that in this field science, 
to a certain extent, is still at the stage of trial and error. 

By way of summary, it may be said that the examina- 
tion of offenders constitutes a significant modern 
development which is having a far-reaching impact upon 
the treatment of offenders in various countries. At the 
same time it should be recognized that the diversity of 
methods and solutions adopted reflects the uncertainty 
which is inseparable from a stage of experimentation. 











In view of the wide range of the subject-matter dealt 
with at the Brussels Seminar, it was necessary to enlist 
the co-operation of scientists, jurists and administrators. 
It was accordingly decided to divide the Seminar into 
three sections. The first or scientific section was com- 
posed of criminologists, teachers of criminal law and 
psychiatrists. The principal objective of this section was 
to study the techniques of scientific examination and 
social investigation in order to determine their validity. 
The second or judicial section consisted of members of 
the judiciary and was designed to deal with the many 


intricate problems raised by the introduction of methods 
of scientific examination and social investigation into 
judicial proceedings. The third or administrative 
section consisted of responsible officials of prison 
administrations, sociologists and executives of agencies 
concerned with the social rehabilitation of offenders, 
The function of this section was to study the utilization 
of the results of scientific examinations and social 
investigations in the treatment of offenders while in 
prison, at the time of release and in their social 
rehabilitation. 


2. PARTICIPANTS 


Representatives from eighteen countries 3 participated 
in the Seminar. As a general rule, each country 
appointed five representatives, viz., a criminologist or 
teacher of criminal law, a psychiatrist, a high-ranking 
member of the bench, a responsible official in the prison 
administration and a sociologist or an executive of a 
social service agency. In addition, the principal inter- 
national organizations interested in criminal science and 
policy were represented. 

The number of participants was relatively small 
(about 100 altogether), but each of the delegates was 
specially qualified to participate in the work of the 
Seminar. 


The designation of the meeting as a “seminar” at first 
proved to be somewhat misleading for certain govern- 
ments. The expression cycle d’études or seminar had in 
some cases given the impression that the meeting would 
take the form of study courses to which governments 
were expected to send students. As it turned out, 
the specialized knowledge and experience required 
and the high quality of those who actually participated in 
the Seminar, made it more a meeting of experts than a 
seminar. Each participating country made a special 
effort to send its leading specialists in the field, and this 
fact lent particular interest to the exchange of views that 
took place and to the conclusions reached. 


3. PLANNING AND PRELIMINARY: ARRANGEMENTS 


It was decided to hold the Seminar in Brussels in view 
of the ready availability of the required physical facilities 
and auxiliary services, and in view of the accessibility 
of the agencies which were to be visited for the purposes 
of the practical demonstration of theoretical discussions. 

A selection of documentary material was made avajl- 
able to the participants at the beginning of the Seminar. 
This included reports prepared by the delegations of the 
participating countries and describing the existing 
situation in each *—an arrangement which avoided the 
reading of these papers at the sessions of the Seminar. 


In addition, communications on special subjects, pre- 
pared by designated experts in various countries, were 
distributed in advance or at the beginning of the 
Seminar.5 These papers became the basis of the dis- 
cussions in section and plenary meetings, and in this 
way the authors could confine themselves to presenting 
summaries or additional comments. 

French and English were the two official languages of 
the Seminar. The preparatory documents were printed 


in one of the two languages and included summaries in 
the other. 


4. PROGRAMME 


The Seminar lasted two weeks. The majority of the 
participants attended throughout this period even though 
it was not easy to reconcile prolonged absence from 
their professional duties with the pressure of academic 
and court work. During the two-week session it was 
possible to arrive at conclusions on each item on the 


3 See pp. 155-157 below for a list of countries represented 
and of the names of participants. 


4 The text of these reports may be found in the section 
“National Statements”, pp. 92 to 147. 


agenda. The division of the Seminar into three sections 
facilitated direct contact and the exchange of specialized 
views between participants. At the same time, the 
plenary meetings provided an opportunity to compare 
different points of view and so to work out generally 
acceptable conclusions. 

The opening session of the Seminar was presided over 
by Mr. Albert Lilar, former Minister of Justice of 


5 The text of these communications may be found in the 
section “Technical Papers”, pp. 9 to 91. 





ap} 


nto 
tive 
son 
cles 
ers, 
tion 
cial 
» in 


cial 


first 
ern: 
din 
ould 
ents 
out, 
ired 
d in 
an a 


cial 


that 


over 
e of 


in the 





Belgium. The Director of the Seminar on this occasion 
gave his opening address which was devoted to general 
observations on the medico-psychological and social 
examination of offenders.6 Mr. Moyersoen, then 
Minister of Justice, presided over the closing session of 
the Seminar. 

The programme of discussions in plenary meetings 
and in the sections was supplemented by several field 


visits to the prison at Forest, the central prison at Lou- 
vain and the prison school at Hoogstraten, and the par- 
ticipants were given an opportunity to see examples of 
the practical application of the various techniques of the 
examination of offenders. In addition, films of a scien- 
tific nature were shown. Finally, several receptions and 
social visits were arranged. 


5. RESULTS ACHIEVED 


The text of the conclusions adopted by each of the 
three sections and subsequently approved in plenary 
session is very detailed,? and the present introduction 
will be limited to a few general comments on the con- 
clusions of the Seminar. 

The Seminar seems to have been agreed that the 
scientific examination of accused and sentenced persons 
serves a useful purpose. This agreement is all the more 
remarkable in that it reveals how far criminal law had 
advanced beyond the ideas of the classic school. As long 
as the offender continues to be regarded as a generally 
normal person not very different from the average human 
being, the scientific examination of his personality and 
environment may very well be dispensed with. That is 
why, while the influence of the classic criminal law 
prevailed, examinations and expert reports were resorted 
to only in the exceptional cases where the court believed 
that the person appearing before it was suffering from 
some mental or physical ailment which limited his 
criminal liability. At present there is, however, a ten- 
dency—under the direct or indirect influence of the 
positivist school—to accept the fact that every offender 
acts under the influence of personal circumstances and 
of his environment. This being the case, it follows that 
as much information as possible should be obtained 
regarding the person even if he appears to be “normal”. 

While this idea has gradually gained currency, it was 
also obvious that it failed to meet with the unanimous 
approval of all participants in the Seminar. It met with 
the strongest opposition in the judicial section. The 
members of the scientific section, accustomed by their 
training and profession to the observation of facts, were 
chiefly concerned with the value of the methods of in- 
vestigation which were being advocated. The prison 
officials, whose function it is to attempt to rehabilitate 
offenders, readily accepted information concerning the 
personality and environment of the offender which 
would allow them to institute a more effective régime. 


* The text of this address may be found on pp. 9 to 12. 


‘ ’ The text of the conclusions may be found on pp. 148 
0 154, 


The problem was, however, considered in a more abstract 
light by some of the members of the judiciary and 
teachers of criminal law in the judicial section. Punish- 
ment is still very often viewed by the jurist as a means 
of intimidation which is expected to produce a deterrent 
effect. The classic jurist feels that, on this assumption, 
it is dangerous to graduate penalties according to the 
personal and social characteristics of the persons con- 
cerned, and to dispense with at least part of the function 
of “making an example” of the offender that punishment 
supposedly performs. For this reason some resistance 
was offered in the judicial section to the universal 
application of the medico-psychological and social 
examination of offenders. Some merfbers raised 
practical objections. They pointed out that owing to lack 
of time, funds and trained personnel, not every offender 
could be scientifically examined. Hence, they argued, 
a selection became necessary. Dr. Schmidt proposed 
certain criteria for the selection of cases to be examined, 
and these criteria were adopted. 

Clearly, a thorough examination of every offender, 
including those who commit trifling offences, is out of 
the question. The cost and time involved would be out 
of all proportion to the importance of the case. It was, 
however, felt by some that every person committing a 
relatively serious offence might conceivably be systema- 
tically examined, and that at present the examination 
was restricted to certain categories of persons simply 
on account of practical considerations and the lack of the 
necessary means. They added that this was a merely 
temporary solution which, moreover, derived support 
from the avowed or implicit belief that examination is 
not essential except in the case of an individual with an 
abnormal personality. 

Once the principle of the scientific examination of 
offenders is accepted, the next question is: When should 
it take place? This gives rise to two major problems: 
(a) at what point in the judicial proceedings should a 
person who has not yet been sentenced be examined? 
and (b) can the findings of a pre-sentence examination 
be allowed to stand when a person is sentenced or should 
a new examination be carried out? 











The most intricate problem is unquestionably that of 
the pre-sentence examination. The scientific examina- 
tion should be separated from the judicial inquiry. The 
purpose of the latter is to establish the guilt of the 
accused, whereas that of the scientific examination is to 
decide how he should be treated. Yet, as Dr. Baan 
brought out at the Seminar, there is some doubt whether 
these two processes can be strictly separated. In order to 
study an individual’s personality it is sometimes neces- 
sary to know his conduct and therefore to know whether 
or not he has committed the offence with which he is 
charged. Furthermore, in some cases the judicial 
inquiry may find information pertaining to the guilt 
of the accused in the study of his personality and 
environment. But this is a dangerous approach, and a 
determined effort should therefore be made to separate 
these two processes. 

At this point procedural difficulties are encountered, 
for procedure in the Anglo-American legal system differs 
markedly from that of most countries on the continent 
of Europe. Under Anglo-American procedure it is 
easier to divide the establishment of guilt and the passing 
of sentence into two successive stages. Accordingly, it is 
possible to defer the scientific examination of personality 
and environment until after the establisment of guilt. 
The adoption of this separation of the finding of guilt 
from the passing of sentence would, however, involve an 
extensive revision of the judicial procedure of continental 
countries. Even if such a change were to be introduced, 
there would still remain the further difficulty that a 
court would only reach a decision with great delay. If 
the scientific examination is deferred until the guilt of 
the accused has been established, there is the danger, 
particularly in cases where he is remanded in custody 
and awaiting trial, of unduly extending the period of 
this custody. A compromise solution would be to begin 
the scientific examination before guilt has been estab- 
lished and as soon as sufficient evidence for the pro- 
secution has been obtained, subject to the precaution that 
the findings of the examination would have to be care- 
fully separated from the documents relating to the 
judicial investigation. 

The question remains whether in the case of a sen- 
tenced person, it is possible to consider the findings of the 
pre-sentence examination as sufficient. It has already 
been pointed out that the behaviour and the state of 
mind of a sentenced person frequently differ from those 
of an accused person defending himself against a charge. 
As soon as sentence has been passed, the offender may 
accept it and submit to the treatment prescribed for him. 
If this is the case, it would be a consideration supporting 
the view that a new examination should be undertaken 
after sentence has been passed. The effect that the 
passing of sentence may have on the behaviour of the 


convict should not, however, be exaggerated. A good 
deal of the information assembled in the course of the 
preliminary investigation will remain valid, and it will 
suffice to supplement the findings of the examination or 
to revise parts thereof, without a full re-examination. 

The question of professional secrecy was another 
major problem dealt with at the Seminar. The subject 
was considered to be of exceptional importance and 
was studied by a special sub-committee which formulated 
specific conclusions. It seems that the question of pro- 
fessional secrecy should be viewed from two quite 
different angles. There is, firstly, the confidential 
nature of the admission of guilt made by the accused to 
the expert. Here we are faced again with the problem 
referred to earlier, namely, the separation of the scientific 
examination from the judicial investigation. As long as 
this principle of separation is respected, the expert 
responsible for the scientific examination of personality 
and environment must treat any admissions of guilt made 
to him as confidential. This consideration induced the 
persons who formulated the conclusions concerning pro- 
fessional secrecy to state that “the question whether or 
not the accused committed the offence falls outside the 
competence of the physician” and to add that “when 
confessions are made to the physician, they should as 
a matter of principle be kept a professional secret”. 

The second aspect of the problem of professional 
secrecy was not examined by the special sub-committee, 
but is dealt with in the conclusions of the three sections, 
and relates to the fact that confidential data may be dis- 
closed in the report on the scientific examination. On 
the one hand, the person concerned may himself be 
unaware of certain personal or family incidents or 
blemishes and it may be inadvisable to inform him of 
them during his trial. On the other hand, the scientific 
examination, and particularly the social investigation, 
are not confined to the accused himself, but also relate 
to his associates. The question therefore arises whether 
to disclose the information gathered or whether it should 
be treated as confidential, to be kept secret either from 
the accused or from those who might normally have 
access to the contents of the record. The problem is one 
of publicity and its limitation, rather than one of pro- 
fessional secrecy, though the two questions are related. 
If it is agreed that some of the findings of the scientific 
examination should not receive the publicity usually 
given to the facts of the case, the judicial proceedings 
may to some extent be hampered. 

Another important question was discussed at the 
Seminar: How legitimate is it to probe into the per- 
sonality of the offender? The discussion of this subject 
arose from the apprehension felt in more than one 
country about the use of narco-analysis and similar 
methods, the object of which is to extract an admission 
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of guilt from the accused against his will, particularly 
by producing a mental state in which he loses the capacity 
to exercise his will-power. Such methods—at least when 
designed to extract confessions that can be used with a 
view to instituting legal proceedings were—categorically 
condemned by the participants in the Seminar.8 A dif- 
ferent view was taken, however, with regard to the 
methods used for the purposes of scientific examination. 
In general, scientists show more readiness than jurists to 
apply methods of investigation which disclose the real 
personality of the person examined, subject to the 
provision that there is no intention to extort confessions 
of guilt. 

This brief review of some of the questions discussed has 
not gone very far into the controversial issues arising 
out of the conclusions reached at the Seminar. It will, 
nevertheless, have demonstrated sufficiently the topical 


8 See, in the conclusions of the scientific section, the 
paragraph on “Rights”, p. 150. 


and live interest inherent in the debates and conclusions 
of the Seminar. 

The method followed by the United Nations in or- 
ganizing this conference has proved to be effective. The 
scope of the subject being so vast and the legal and 
administrative conditions in the participating countries 
so diverse, the conclusions could do little more than state 
very broad principles. Many intricate issues remain to 
be studied more thoroughly and in greater detail. These 
questions may perhaps be taken up in the future at 
another international conference, but it would be well 
if, in the meantime, individual research workers or 
smaller groups were to subject the conclusions of the 
Brussels Seminar to critical and careful examination. 
The Benelux countries, for instance, are planning to 
study the problem jointly and, if possible to formulate 
conclusions that can be applied in practice. This 
example might be followed by other countries or groups 
of nations bound by common interests and the legal and 
administrative structures of which are governed by 
similar principles. 
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Technical Papers 


Note: The technical papers presented at the Seminar 
as a basis for discussion, are reproduced below. As a 
matter of convenience these papers are grouped accord- 
ing to subject-matter without reference to whether a 
specific paper was presented to a plenary session or to 
a session of one of the sections of the Seminar. Papers 
are arranged by subject-matter as follows: 


A. General 


. General. 

The selection of persons for examination. 

. Legal and procedural problems. 

. Biological and physical examination. 

Psychiatric examination. 

. Social examination. 

. The relationship between scientific examination 
and treatment. 


QmMAOO Dp 


General observations on the medico-psychological and social 


examination of offenders * 
By Paul Cornil 


The subject of this Seminar is the scientific examina- 
tion of offenders or, more precisely, the medico-psy- 
chological and social examination of offenders. This 
problem is both complex and restricted in scope. It is 
complex because it simultaneously involves scientific 
concepts, legal principles and administrative practices. 
It must therefore be examined jointly by specialists in 
various branches of knowledge who use different ter- 
minology and who do not always clearly understand one 
another. The problem is, on the other hand, restricted 
in scope inasmuch as it represents only one aspect of 
measures against crime. I shall attempt to state the 
problem for the purpose of our discussions during 
the coming fortnight, and I apologize in advance if, for 
the sake of clarity, I simplify certain questions unduly 
or treat problems still to be discussed as already solved. 

I should like first of all to eliminate a possible mis- 
understanding. The scientific examination of the 
offender must be clearly differentiated from the judicial 
inquiry. It would be a mistake to think that such an 


* Opening address by the Director of the Seminar. Trans- 
lated from the French. 


examination is a method of establishing the guilt of the 
accused. Yet now and then this mistake is made. You 
will remember the excitement aroused last year when 
a medical expert used narco-analysis. The action was 
interpreted, mistakenly no doubt, as constituting parti- 
cipation by an expert in a judicial inquiry. A clear 
distinction must therefore be made between the two 
approaches, and this in itself poses certain problems. 
One such problem was recently brought out by Dr. Baan, 
a Netherlands psychiatrist who is taking part in the 
Seminar. He showed that, in some cases at least, it is very 
difficult for a psychiatric expert to report on the degree 
of responsibility of the accused if he does not know 
whether the accused is guilty or not. Certainly the 
mental state of a man accused of incendiarism would be 
evaluated quite differently according to whether he is 
guilty or not. If this is so, it may be advisable to defer 
psychiatric testimony to a later stage of the judicial 
proceedings, namely, when material guilt has been estab- 
lished. Be that as it may, however, the differentiation 
between the judicial inquiry and the scientific examina- 
tion must remain one of the primary concerns of this 
Seminar. 











This preliminary remark brings me to the central 
problem: the importance of the methods of scientific 
examination in the judgment of the accused and in the 
treatment of the sentenced person. 

What is the origin of this problem?  Classicial 
criminal justice is concerned with the crime and with the 
penalty as defined by the law. Hence the famous adage: 
Nullum crimen, nulla poena sine lege. 

The offender who is brought before the judge is pre- 
sumed to be normal and responsible until the contrary is 
proved. Save in exceptional cases, he belongs to the 
category of homo sapiens, the average man who need 
not be examined in detail because on the whole he has 
the same characteristics as his fellowmen. Since the 
second half of the nineteenth century, there has, however, 
been an increasing interest in the personality of the in- 
dividual offender. This is part of a broad movement of 
ideas deriving from many sources, a trend too well known 
for me to dwell upon. I shall confine myself to citing 
three outstanding examples from among many, three 
works which are milestones in the development of the 
criminal law in this direction: Lombroso’s L’Uomo 
delinquente, which appeared in 1876, Saleilles’ L’Indivi- 
dualisation de la Peine, published in 1898, and Healy’s 
The Individual Delinquent, published in 1915. 

The orientation of the criminal law towards the in- 
dividual has been pithily described by Van Hamel. 
Ancient jurists, he writes, asked Man to study Justice, 
whereas Lombroso asks Justice to study Man. 

In the meantime, the methods of scientific examination 
of individuals are being perfected, the traditional 
psychiatric and psychological techniques are undergoing 
profound changes, and new methods, such as endocrino- 
logy, electroencephalography, narco-analysis, and so 
forth, are coming to the fore. Psychiatry has been the 
first to penetrate the judgment-hall. The judge asks the 
psychiatrist whether the accused is normal and, if he is 
not, to what degree he is responsible for his actions. 
The question, thus put, makes the psychiatrist uneasy. 
He replies to it as best he can, but he is trying more and 
more to perfect his methods of examination, and there- 
fore has recourse to psychological tests, asks for a social 
inquiry and sometimes even has recourse to the other, 
less well-known techniques which I have just mentioned. 

The results of these various examinations, submitted to 
the judge in detail or simply in the form of conclusions, 
are on occasion embarrassing to him. In fact, these 
scientific data, interesting as they are, may make him 
feel that they remove the penal problem from its classical 
position. What use, then shall the judge make of them. 

The judge is compelled to re-examine the fundamental 
question of the function of criminal justice: must crime 
be punished to instil fear? Should the offender be 


treated in such a way as to prevent him from becoming a 
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recidivist? Or else, should an effort be made to pursue 
both aims at the same time? In the course of these 
reflections, the judge turns to the man of science and 
asks him: What can you tell us about this man’s be- 
haviour? Do the various methods of scientific examina- 
tion enable us to explain the offender’s past conduct, 
to determine how he should be treated and to predict his 
future conduct? 

These are the questions which we put to the scientific 
section of this Seminar. The scientists here will no 
doubt find them too general and over-simplified, yet it is 
in this direction that they should endeavour to reach 
conclusions. 

Whatever reply the men of science give us, it would 
now seem quite certain that the modern methods of 
scientific investigation can help us, at least to some 
extent, to understand the offender’s conduct and to de- 
termine how he should be treated. Consequently, the 
magistrates can, without even waiting for the results of 
a critical study of these methods, continue their reflec- 
tions and ask themselves what use they will make of 
scientific data. 

We must not disguise the fact that the jurist regards 
the introduction of scientific methods into judicial pro- 
ceedings with some mistrust. In some countries—Italy, 
for example—the psychological examination of accused 
persons is forbidden by law. The excitement aroused by 
the use of narco-analysis to which I referred a moment 
ago is a proof of this mistrust. 

The penal judge has a choice of two attitudes. He can 
continue to judge the offence and to decide the penalty 
according to its seriousness. But this attitude is hardly 
tenable nowadays, and in spite of himself the judge 
takes into account an increasing number of individual 
elements. He takes an interest in the accused whom he 
must judge and calls on experts for enlightenment. But 
this being the case, his judgment will naturally have a 
different meaning. He will turn towards the treatment 
of the offender and will endeavour to decide on an 
effective measure. 

This new judicial trend will almost inevitably give 
rise to the acute problems of the relationship between 
the judicial inquiry and the scientific examination of 
offenders to which reference has already been made. 

On the basis of this principle, it must be asked at 
what stage of the proceedings the scientific examination 
of the offender should take place, and also—which is 
another problem for the judicial section—how far this 
examination may go. For should not certain limits be 
set in order to protect human rights? This may seem 
theoretical, but one has only to think of a social in- 
vestigation carried out in the family and neighbourhood 
of the accused to realize that the problem exists. Such 
investigations may produce strained relations between 
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the accused and the people around him. What is more, 
the inquiry and what it brings to light may create 
difficulties for relatives and friends who are not im- 
plicated in the case. At the very least, surely there is 
some risk that such an inquiry would exceed what is 
permissible in respect of an accused person whose guilt 
has not yet been established? 

But this is not all. It is not sufficient for the penal 
sanction to be aimed at the treatment of the offender; 
the penalty must be carried out in the same spirit. The 
fact is that prison administrations can boast in some 
instances of having gone further in this direction than 
the courts. Purely punitive measures are giving way to 
attempts to re-educate the offender. Here again the 
techniques of scientific examination have come to the 
aid of the educators. Anthropological and crimino- 
biological examinations, vocational aptitude tests, psy- 
chological tests and social inquiries have been of in- 
valuable help to prison administrations. But here too 
the question arises of how reliable these scientific 
methods are in determining the treatment and predicting 
the conduct of offenders. 

The work of the scientific section will enlighten us on 
this point. But the treatment of the sentenced person 
gives rise to special problems. It must, first of all, be 
established whether the scientific examinations made in 
the course of the judicial proceedings can be used to 
determine how the offender should be treated. Must 
these tests be repeated after the sentence or is it enough to 
complete the earlier observation? We may well wonder 
whether the attitude of the sentenced person, who has a 
definite knowledge of what awaits him, does not differ 
from the defensive attitude of the accused who is con- 
cerned with proving his innocence. 

Secondly, it must be borne in mind that the results of 
these scientific examinations are not constant. The 
attitude and psychological disposition of the convicted 
person are not always the same. In fact, if his attitude 
remains unchanged, it would mean that the treatment is 
ineffective and that the convicted person is still, at the 
time of completing his term, what he was when beginning 
it. Since his psychological disposition varies, the results 
of the scientific examinations must be periodically 
reviewed, if only in order to verify the effects of the 
treatment and possibly to change it. 

Lastly, another important question arises: whether it 
is possible, by using the methods of scientific examina- 
tion, to determine the proper time for the release of the 
convicted person and to set the conditions governing 
telease. Today, in all countries in which the system of 
conditional or provisional release prior to the expiration 
of the penalty is used, these decisions are very empirical. 

Let us admit that the decision is greatly influenced 
by the sensation aroused by the crime and by the length 


ll 


of term already served. Would it be possible to abandon 
the empirical approach and to justify these decisions 
scientifically, by basing them, for example, on the 
recidivism predication tables which some American 
researchers are trying to compile? 

These are, broadly speaking, the main features of the 
subject we are going to examine at this Seminar. The 
division of the conference into three sections—the 
scientific section, the judicial section and the adminis- 
trative section—will make it possible for questions to 
be considered by specialists in the same field. Later, the 
professors, the doctors, the jurists, the administrators 
and the sociologists will meet and compare their views, 
in order to arrive at conclusions valid for the various 
fields. 

What results do we hope to obtain from this meeting? 
Just another conference, the cynics will say. It is true 
that none of us really expects this fortnight to result in 
a final solution of the problems discussed, since in these 
matters there is never a final outcome. 

Nevertheless, we can legitimately expect 

(1) An appraisal of the views held by European 
specialists in this month of December, 1951, on the value 
and usefulness of scientific methods of examination for 
the purpose of explaining the conduct of the offender, 
and for the purposes of the sentencing and the treatment 
of offenders; 

(2) A formulation of the authoritative opinion of 
judges on the advisability of introducing these methods 
of scientific examination into criminal proceedings and 
on the place they should occupy in the process of sen- 
tencing; and 

(3) A formulation of the opinion of those responsible 
for the implementation of penalties and for the rehabilita- 
tion of offenders on the use of methods of scientific 
examination in the course of the treatment of sentenced 
persons. 

Before concluding this statement, I should like to go 
back for a moment to the meaning of the problem we 
have to study. The classical criminal law sought to 
make punishment rational. Judgment became as rigid 
and narrow as a syllogism, and that gave it the appear- 
ance of precision. We have gradually freed ourselves 
from these shackles and the penal judge today once more 
has a certain latitude in appraising the elements of the 
case and the type of penalty to be imposed. 

But now we are seeking another kind of certainty in 
applying punishment. 

By making use of scientific methods for the purposes 
of sentencing the accused and implementing the penalty, 
we hope both to give these processes a more solid 
foundation and to make them more effective. But while 
it is obvious that these methods can be very valuable, it 
is none the less clear that, if clumsily used, they might 











create serious difficulties. In the search for factors which 
caused an individual’s criminal behaviour, we run the 
risk of turning up indices which, while they constitute 
real defects, do not necessarily have a direct bearing on 
the offence committed. 

Living in a slum or in a disorganized home may pre- 
dispose to abnormal conduct, but there may be no direct 
correlation between the presence of these factors and 
criminal behaviour. 

The electroencephalogram of an accused person may 
be different from that of another individual; but is the 
judge justified in drawing a positive conclusion if a 
similar pattern is found in the electroencephalograms 
of some abnormal persons? 

Finally—and this seems to me more serious because 
it impinges on important principles of our criminal 
law—the fact that the accused suffers from a mental 
disorder which either justifies the abandonment or the 
attenuation of the penalty, or which justifies institution- 
alization, may have no direct causal relationship to the 
offence. Even serious mental deficiency or disorder 
does not necessarily cause, or even explain, criminal 
behaviour. 

If what I have just said has some foundation, the judge 
will have to exercise caution in making use of the results 
of a scientific examination of the accused in order to 
determine the appropriate measure. He will have to 
take care not to base his decision on elements brought to 
light by the scientific investigation but which have no 
bearing on the offence committed. 

Similarly, during the process of penal treatment, the 
purpose of the re-education and social readaptation of 
the sentenced person is to make him better adjusted to 
his social environment. But, in pursuing this objective, 
can we completely lose sight of the offence which led 
to his punishment and proceed to give him an entirely 
new vocational, intellectual, moral and social education 
because the scientific examination reveals certain gaps, 
even though they have nothing to do with his criminal 
behaviour? 

Generally speaking, the danger of using scientific in- 
vestigation in studying the offender’s personality and 
environment lies in the possibility that persons with 
insufficient scientific training might be too quick to 
conclude: post hoc, ergo propter hoc. So long as 





we have not established the necessary correlations in 
this field with greater certainty, the results of these 
examinations must be used with caution. 


Does this mean that we must give up scientific methods 
and return to the classicial criminal law, which used 
penalties solely in order to instil fear? I should say 
certainly not, and I believe that I can support this answer 
by weighty arguments. The absurdity of a penalty 
computed mathematically in proportion to the gravity 
of the offence is demonstrated by its inefficacy. We 
must find something else and we cannot go back. If it 
is said that our scientific knowledge is not yet adequate 
to provide a basis for a system of measures against crime, 
I shall reply—resorting once more to an analogy from 
the field of medicine—that the temporary inability of 
medicine to deal with certain diseases has never induced 
serious doctors to return to the methods of the past. 


Last and above all, all of us practitioners of the 
criminal law or of prison administration know of a good 
many cases in which the use of scientific methods seems 
to have led directly to results which could not otherwise 
have been hoped for. 


We all know striking cases of the rehabilitation of 
offenders. It is true that we do not see the precise reason 
for the change in the attitude of some of them, but where 
others are concerned—and their number is not small— 
we perceive a direct or indirect relationship between the 
examinations to which they were subjected, the way they 
were treated, and the change in their behaviour. 

I shall not stress this positive and encouraging aspect 
because we are assembled here to study the difficulties 
and not to congratulate each other on the results already 
obtained. If the use of scientific methods had given no 
results as yet, many of us would not, moreover, have 
travelled so far to discuss the subject during the forth- 
coming two weeks. 


In short, the problem we are going to study is merely 
an indication of a broader trend. My teacher, the 
philosopher Eugéne Dupréel, has drawn attention to 
the effects of scientific techniques on social life. In 
admitting scientific techniques into the domain of the 
criminal law, we must find the place which these new 
methods should occupy and define as precisely as possible 
what we may expect from their use. 








offe 











Lf it 
late 
ime, 
rom 
y of 
iced 


the 
rood 
ems 
wise 


n of 
ason 
here 
all— 
n the 
they 


spect 
ulties 
eady 
on no 
have 


forth- 


erely 
-, the 
on to 
. In 
of the 
> new 
ssible 





B. The Selection of Persons for Examination 


Criteria governing the selection of offenders for examination 


By Max Schmidt* 


In establishing the criteria governing the selection of 
offenders for examination, both theoretical and practical 
points of view have to be considered. In reality, the 
purely practical point of view is the deciding factor, 
because the criteria must be suitable for application by a 
magistrate or probation officer. Consequently, medical 
points of view can be considered but rarely, unless the 
court has, for example, such information available as 
a certificate from a doctor, or a report of a previous 
admission to a hospital and of the diagnosis made. Such 
data are not usually at hand. 

Practical issues have to be decisive for other reasons, 
too. Thus the extent to which psychological examina- 
tion can be usefully applied will depend on the nature and 
extent of the existing facilities for examination, treat- 
ment and differentiation, as well as on the structure of the 
penal legislation and the penal system of the country 
in question. In countries where such facilities are poor, 
it cannot be expected that psychological examinations 
can be carried out to the same extent as in countries 
where such facilities are good. 

There are other practical points that must be consid- 
ered, such as the fact that, in general, the seriousness 
of the crime, or the nature or radical form of the 
anticipated penalties or other measures that may be 
applied to the offender, must be such as to justify, at 
least in part, the delay involved in making such an 
examination. Not infrequently, economic considera- 
tions must, moreover, be borne in mind. 


The principal criteria which can be applied are those 
concerning: 


(1) The personality and the behaviour of the offender 
himself as estimated by the magistrate or probation 
officer ; 


(2) The offence itself, its nature and its character- 
istics ; 

(3) The social history and criminal record of the 
offender; and 


(4) The punishment or treatment under consideration, 
in so far as the legal rules defining the types of offender 
to whom the various forms of penal or other treatment 


* Chief Psychiatrist, Institute of Forensic Psychiatry, 
Department of Police, Copenhagen. 
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may be applied, may necessitate examination, e.g., if it 
is required that intelligence must be normal or that there 
must be no psychopathy. 

These principal criteria will be examined in detail 
below. 

For the most effective use of any sanction or form 
of treatment in the administration of criminal justice, it 
is always desirable that it should be established as early 
and as consistently as possible; therefore, it should 
always be the intention, as far as possible, to carry out 
the examination either before trial or before sentence. 
The following criteria are therefore the criteria to be 
applied at these stages: 

(1) The personality of the offender himself will 
always be a main criterion, even though it may not always 
be a reliable criterion. It is both natural and obvious 
that every offender showing signs of any disease or 
mental disorder, which might have influenced his 
criminal behaviour, should be submitted to medical, 
social and psychological examination. Unfortunately, 
experience shows that the ability of laymen to assess 
pathological signs or symptoms is rather limited. They 
usually pick on the more highly conspicuous features 
which may be the expression of nothing more than eccen- 
tricity, while the less obvious signs may be overlooked; 
so that when a serious mental disorder or even insanity 
—such as incipient schizophrenia—shows so few 
symptoms that its diagnosis by a psychiatrist is difficult, 
it will be even more difficult to convince the court of the 
real character of the disease. I have found that mental 
deficiency is often overlooked even when combined with 
severe dyslexia. I have known of several sentences 
involving illiterates in whom slight mental deficiency 
was combined with severe dyslexia. It should therefore 
always be the rule that an offender shall have the 
opportunity of giving a short account in writing of, for 
instance, something about his own life. This will often 
give a valuable indication of the need to examine such 
offenders when the mental defect in itself is not so severe 
as to be strikingly apparent during an ordinary conver- 
sation. 

If any suspicion is aroused during the case about the 
presence of mental disorder or mental deficiency in the 
offender, for instance, by information obtained from 
other sources, this also should be taken as a reason for 
examination. Strange behaviour should also indicate 











examination, but this criterion is one that should be 
applied with some caution to avoid unnecessary examina- 
tions; nevertheless, the absence of strange behaviour 
should in no way rule out psychological examination 
when other evidence in the case clearly indicates the 
possibility of the existence of abnormality. Even where 
apparently obvious simulation is present, the examina- 
tion should still be made, partly because such a diag- 
nosis can only be established in this manner and partly 
because simulation does not occur as frequently as is 
usually presumed. Often it turns out to be either a 
symptom of incipient psychosis or the reaction of a 
definitely abnormal personality. 

Information or suspicion of the presence of mental 
disease or mental deficiency will, as a rule, provide a 
clear indication for examination. The history in cases 
of psychopathic personality or psychopathic traits can be 
difficult to evaluate, and consequently presents a less 
certain indication for examination. It will be difficult 
to be sure of the need for examination in these cases 
unless other criteria are taken into consideration, such 
as the crime itself or the social and criminal history. 

Information about previous severe concussions of the 
brain or fractures of the skull may yield only a relative 
indication for examination because lesions of the skull 
are nowadays, with the great number of traffic accidents, 
relatively common. A great number of offenders have 
experienced head injuries at one time or another, but 
some of them develop post-traumatic organic diseases of 
the brain with atrophy. A certain indication is first 
established if there are symptoms of psychic disturbances, 
impairment of memory or of the total intelligence, 
emotional instability, or other obvious consequences of 
head injuries. In organic brain diseases a valid 
indication is only established under these circumstances. 
Addiction to alcohol or to narcotic drugs will always 
make a mental examination inevitable; without medical 
treatment the prognosis for the future as to the disease 
and to the criminality is very bad. 

(2) The offence, its nature and its characteristics often 
constitute valuable criteria of the desirability of psycho- 
logical examination. Some forms of delinquency are 
so often pathologically conditioned that the offence in 
itself is an indication for examination. This is always 
a relevant consideration in severe or repeated sexual 
criminality, especially where the offences are an expres- 
sion of sexual perversity. Sexual offences against 
boys and girls invariably afford a valid indication for 
examination. Arson should be taken as a good reason 
for examination, especially in the absence of a normal 
motive, and the same may be said of other serious 
offences. Murder or attempted murder, like other 
severe and violent crimes, should always be regarded as 
necessitating examination, and so should rape. 


An obvious indication for examination is present when 
the crimes committed are of considerable gravity and 
appear to be the outcome of specially malignant or 
perverse tendencies, such as marked brutality, premature 
sensuality, malignity, cruelty, vandalism, craving for 
sensation or undue desire to see or hear about great catas- 
trophies, such as fires, train accidents, shipwrecks, etc. 
Similarly, an obvious criterion exists where there is 
marked lack of concern for the interests of other people 
and a gross disproportion between the motives leading 
to the crime, and the damage caused by it. It is also 
a criterion for medico-psychological and social examina- 
tion if the crime demonstrates an exaggerated ego- 
centricity or desire to play the hero, an undue desire 
to be mentioned in the papers, or otherwise to attract 
attention to the offender himself, or is the expression of 
strong impulsiveness. A difficulty arises over the com- 
moner delinquencies, especially crimes against property, 
in that such offences are so frequent that examination, 
at any rate under present circumstances and considering 
the available personnel, is out of the question. Apart 
from the criteria which, as mentioned below, can be 
deduced from the social or criminal history, the motive 
itself will not uncommonly be a criterion for psycho- 
logical examination. Meaningless thefts, for instance, 
may be a sign of fundamental mental disorder and are 
sometimes, therefore an indication; thus impulsive 
thefts where, apparently, there has been no object in the 
offence and the stolen things have not been used but 
only stored at home provide a valid indication for 
examination. On the whole, the absence of a normal 
motive or the presence of a strange or unusual motivation 
is a valid indication, especially when the motive is both 
odd and inadequate. 

(3) The social and criminal history will often provide 
reasons for examination but, of course, this applies 
mostly to older offenders and recidivists. In countries 
where the social history is stated in every case, a “break” 
or a sudden apparently unmotivated change in the work 
record or general social setting will not uncommonly 
suggest the presence of a fundamental disease or mental 
disorder which should be considered. In these cases, 
supplementary information should be obtained about 
the reason for such a social “break” and will often 
confirm the desirability of examination. The social 
history should always be on record. 

Young offenders from the age of eighteen to twenty-one 
years show special difficulties. The social history—in 
particular the work record—is short and so may not 
give the indications for examination that it does in the 
case of older offenders. In many cases where a medico- 
socio-psychological examination is desirable, practical 
difficulties arise because the offence is comparatively 
trivial and the more severe penalties and more radical 
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forms of treatment are unthinkable. The difficulties in 
finding reliable criteria in this age group are so great 
that they cannot be adequately surveyed here, but when 
there is information about or suspicion of mental 
abnormality or mental deficiency, it should be 
regarded as necessitating examination. 


The same is true if obvious psychopathic traits or a 
suspicion of a retardation of puberty or adolescence 
arises, or if the offender seems to be infantile. Such 
conditions are frequently seen and, since retardation 
of physical and sexual development often needs treat- 
ment, their presence should be regarded as an indication 
for examination. A suddenly occurring serious social 
deviation is also a criterion for medico-social and 
psychological investigation. 


The criminal career in itself often affords a good 
criterion. Thus, the repetition of some special category 
of crime, the character of the recidivism (for example, 
the very frequent repetition of an offence), or the reac- 
tion of the offender to previous punishment will often 
direct attention to the offender in a way that will reveal 
the need for examination. It is unnecessary to go into 
great detail in this connexion because such practical 
considerations as the existing means of repression and 
the possibilities for treatment will be the deciding factors. 
The nature of the criminal career will often decide the 
choice between the possibilities for treatment, punish- 
ment, sanctions, and so on that are available under the 
criminal law; but it may well be that the nature of the 
method of dealing with the offender that is proposed 
or anticipated will itself necessitate examination. 


It would be interesting to discuss in detail the criteria 
for selecting different types of psychopathic offenders 
for medico-psychological and social examination’ with 
a view to determining the prospects for successful treat- 
ment. The prospects are certainly rather different for 
the various types, but age, criminal record, and the 
degree of sociality are of great importance, and, as a 
general rule, the offence itself and the social and criminal 
history will give safer indications. In the case of some 
types of psychopathic personalities, especially hyper- 
thymic types, the examination has to be performed early 
in the criminal career if the subsequent treatment is to 
succeed. When it is not a matter of considering the 
psychopathic personality, the available facilities for 
treatment and the legal tradition will be decisive for 
establishing an indication for psychological examination. 


(4) The forms of treatment or penalties that are in 
question will in many countries, and to a degree depen- 
dent on their legal system and tradition, yield a safe or 
ordered criterion for examination. Universal criteria in 
this group are very difficult to give, but where the pro- 
posed penalties or treatment presuppose certain 
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characteristics in the offender, such as normal intelli- 
gence, marked psychopathic personality or, on the other 
hand, assume the absence of the more pronounced 
psychopathic traits, examination is inevitable. This is 
also the case when any protracted or radical measures of 
precaution on the part of the community against the 
offender are under consideration. Custody in an institu- 
tion for criminal psychopaths should obviously be subject 
to examination; and the same may be said about 
the indeterminate and lengthy preventive custody of 
criminals who are a danger to the community. It also 
seems desirable that vagrants and similar persons should 
be examined when they are first sentenced to a cor- 
rectional institution. 


It is natural that information about previous diseases 
or about serious organic diseases of the brain, or docu- 
mentary information about previous diseases supposedly 
bearing on the delinquencies in question should always 
be taken as an indication for examination. Information 
about, or a fairly positive suspicion of, neurotic disorder 
is a criterion of relative importance and its usefulness 
is dependent in part on the practical possibilities of treat- 
ment. Only where such possibilities exist (and this will 
certainly be the case only to a limited extent) should a 
medico-social and psychological examination be oblig- 
atory. This question about the neuroses is one of the 
main problems of today in forensic and penal psychiatry. 
Great advances are needed in this field and new ground 
must be explored, but progress can only be made if there 
is a parallel advance in the facilities for treatment, a 
general public understanding of the magnitude and 
nature of the problem, and a broader and more intimate 
insight into psychological problems on the part of all 
persons engaged in dealing with criminal cases. 


It is far more difficult to give general criteria for the 
examination of offenders already under sentence, e.g., 
on probation. In the main, examinations must be 
considered desirable if one of the criteria described above 
has not been noticed during the earlier proceedings or 
has not resulted in an examination being made, or if the 
offender while he is, say, on probation develops special 
difficulties of such a nature and under such circum- 
stances as to give rise to the suspicion of mental illness 
or abnormal personality or to endanger the probation. 

The same guiding principle can be applied to the 
offender already sentenced and in prison. The criteria 
which can be usefully laid down here will, in the main, 
depend on the personnel who will be in charge of the 
prisoner and their ability to understand him, quite apart 
from the facilities for carrying out such examinations and 
eventual treatment which exist in practice. Prisoners 
who have shown themselves sensitive in a significant way 
to imprisonment, or on whom imprisonment seems to 











have an unsuccessful or detrimental effect should always 
be regarded as subjects for examination; and the same 
will hold true where release is in question and a well- 
founded doubt arises about the prisoner being either 
ill, insane or otherwise mentally abnormal to such a 
degree that he is likely to find it difficult to manage for 
himself, or where new crimes of an especially serious 
character may be regarded as imminent. 

The elaboration of criteria for the medico-psycholo- 
gical and social examination will always depend upon 
the extent and nature of the facilities for treatment and 
individualization and the available personnel, both in 
regard to training and their number. Medico-psycho- 
logical and social examinations invariably require a 


well-trained personnel. This personnel must have the 
necessary working facilities, which again means that in 
number and working conditions it must be adequate and 
in proportion to the number of examinations to be 
expected. This implies that the necessary funds for 
this purpose are available. If a psychiatrically trained 
personnel or a psychiatrist is employed at a jail or other 
place of detention, it will always be easier to determine 
and use the right criteria than in institutions where no 
such personnel is athand. The value of any established 
criteria will at all times depend upon the skill with which 
they are applied; and in the last analysis, the criteria 
will themselves always be dependent upon the stage of 
progress which the penal legislation has reached. 


Categories of offenders requiring a medical, psychological 


and social examination 
By Roland Grassberger * 


The law guarantees the security and sanctity of 
community life. Crime therefore constitutes the most 
important disturbance in the normal life of a community. 
Early criminal law reacted to this disturbance exclusively 
in terms of the damage caused to the public weal by such 
criminal activity. In the so-called talion law sanctions 
were determined by the extent and the importance 
of the damage caused to those interests which were 
protected by the law. 

To achieve this end, all the judge had to do was to 
consider a simple concrete situation which could be 
clearly perceived. If aman were killed, for instance, the 
judge had to think only of the fact that there had been 
a killing, without regard to the circumstances or motives 
of that killing. Sanctions were determined in terms of 
the criminal act considered as an isolated event in the 
life of the offender. 

As soon as a line had been drawn between deliberate 
intent on the one hand and criminal lack of care on the 
other, the disturbance in the life of the community was 
no longer assessed exclusively according to the damage 
which had been caused. The community now took into 
consideration the way in which the offence constituted 
a conscious reaction on the part of the offender, for 
example, whether he had, in fact, intended to kill or not. 

For the first time sanctions were imposed not only in 
terms of the external aspects of things. The judgment 


* Professor of Criminal Law and Criminology, University 
of Vienna; national correspondent, appointed by the 
Government of Austria, of the United Nations Department 
of Social Affairs in the field of the prevention of crime and 
the treatment of offenders. 
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also took into account the psychological event which 
had taken place in the mind of the offender and which 
had led to the offence. 

As psychological events can never be perceived ina 
direct manner, one is reduced to drawing inferences in 
an indirect manner as to the purpose or intent of the 
perpetrator of the crime. But sanctions were never- 
theless still based on the interpretation of what happened 
at the time of the offence alone. 

To interpret this psychological event is the task of the 
judge. The necessary technical knowledge enabling him 
to do this, is an essential part of his professional 
qualifications, and this technical knowledge can never be 
replaced by a third party’s opinion on the matter, 
Should the question be raised as to whether or not 
the offender’s mental condition allows of his being 
considered as responsible from the point of view of the 
criminal law, the sentence may well be based on the 
findings of a medical expert. But even then the judge, 
and not the expert, is responsible for the sentence 
passed. 

In modern law, guilt is not determined by mental 
responsibility and the psychological factors of intent or 
criminal lack of care alone. Modern law often requires 
the judge to go much further and investigate what in- 
duced the offender to commit acrime. By means of this 
standard of guilt, analysis of the elements of a crim 
implies not only analysis of the decision taken by th 
offender to commit the crime, but also analysis of the 
reasons which, over a period of time, led him to com 
to the decision actually to commit the offence. 
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This trend is due to the fact that it was realized that 
the sanctions taken against the offender should at the 
game time meet the requirement of individual prevention. 
Where the crime happens to be the result of one unique 
and isolated situation no need should be felt to try to 
influence the future conduct of the offender. Sanctions 
against an offender not morally depraved can be reduced 
to the minimum compatible with the proper prevention 
of crime in general. But if the crime is an outward sign 
of an inherent and dangerous tendency to commit 
offences in general, punishment can but be the maximum 
fixed by law, and should this legal limit prove insuffi- 
cient to protect society, additional measures should be 
devised. 

Modern law therefore requires the judge not only to 
interpret what took place in the past, but also to forecast 
the future development of the offender. Appraisal of the 
immediate factors of the single crime cannot be con- 
sidered as sufficient; the whole personality of the offen- 
der must be investigated. The offender’s decision to 
commit a criminal act will then appear as being only 
symptomatic of his general attitude towards life. 

Thus the judge has a very extensive task to fulfil: he 
must probe the depths of the offender’s mind in order 
tosatisfy thelaw. Even if the judge has a sound training 
in psychology, he will nevertheless often find himself 
unable to solve the problem alone. In a great many 
cases, modern legal systems therefore make provision for 
expert advice and assistance. In this matter, the law is 
not, however, as strict as in cases in which criminal 
responsibility is in dispute. If the offender’s mental 
responsibility in the eyes of the criminal law is brought 
into question, the judge is obliged to call in an expert; 
when, on the other hand, difficulties arise as to the proper 
interpretation of motives, the law merely permits the 
judge to seek expert advice and does not compel him to 
do so. 

The first step that is necessary for an assessment of 
the offender’s personality is to establish the correct facts 
about him and his environment. The decision must then 
be based on a correct interpretation of the facts. The 
assessment of the facts in this judicial technique differs 
in no way from any other form of judgment. 

The law sees no reason for expert aid to be given to 
the judge as regards the appreciation of the importance 
of easily determined characteristics such as the general 
behaviour of the offender, education, and environment. 
The judge should know, in these matters, what questions 
to put and should be able to find an answer to them in 
the same way as he would in the case of any other fact 
in dispute. Aid by an expert is only provided in so far 
as physical and mental peculiarities are concerned. The 
expert must in these cases not only determine the facts 
in dispute but also give his interpretation of them. 
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In order to retain effective power of decision in these 
matters, the judge should acquire the knowledge which 
he needs in order to be able to exercise his duties intelli- 
gently. An expert should be at the judge’s disposal 
only in those cases where special experience of a kind not 
to be acquired in the course of normal training is needed. 
It should in any case be made quite clear that the expert 
is only an auxiliary, a subordinate of the judge, lest the 
danger arise of the trial by the judge being superseded 
by the opinion of the expert with a consequent reduction 
of the judicial function to that of administration only. 

Crime is the compound result of an offender’s tendency 
towards lawbreaking and of the surrounding influences 
developing this natural tendency. The judge’s sentence 
therefore implies that he has given very thorough consid- 
eration to both the social and the personal factors which 
may have influenced the offender in making his decision 
to commit a crime. 

Two purposes are therefore to be served by this 
analysis. On the one hand, unnecessarily severe 
sanctions should be avoided. On the other hand, there 
should be sufficient guarantee that the sanctions imposed 
on the offender will lessen his tendency towards crime 
and at the same time safeguard the community. 

Since these issues have to be considered in every case, 
it is clear that when we speak of offenders needing social, 
medical or psychological investigation, what we really 
mean is: which kinds of cases need specialized scientific 
machinery in order to carry out such investigation. 

The danger of unnecessarily severe sanctions arises 
where the crime committed is completely foreign to the 
offender’s normal conduct, in other words, where the 
offender is usually a law-abiding citizen. Sanctions in 
such cases do not aim at changing the offender’s char- 
acter, but should serve both as a solemn warning to the 
offender not to stray from the right path in the future, 
and as a deterrent to others. Severe sanctions in such 
cases can only lead to a loss of that self-confidence 
without which the offender’s future conduct cannot be 
good. This lack of self-confidence may give the offender 
new difficulties which will keep him from finding his 
way back into the normal life of the community, from 
which he will feel himself excluded. 

An examination of the offender’s previous career will 
usually reveal the occasional and accidental character of 
an isolated offence. If light can also be thrown on any 
particular factors which may have influenced the offen- 
der in the perpetration of the crime, it will be found that 
these factors confirm the previous findings. When a 
crime has been committed by an offender without 
criminal tendencies, merely as the result of surroundings 
which have influenced him towards crime, it will appear 
that the offender remained a law-abiding citizen in other 
difficult situations. The environment and conditions 








responsible for the deviation of a morally sound person 
are in general so obvious as to be easily recognized by 
an experienced observer. 

In such cases expert advice is therefore not required. 
If, however, the analysis of the offender’s career disclo- 
sing the occasional and isolated character of the offence 
fails to throw light on the existence of the environmental 
influences which might explain the crime, the expert may 
prove necessary. In other words the judge will need an 
expert’s advice if no explanation is to be found for an 
isolated fault in the career of a person whose conduct is 
habitually good. 

Expert advice is needed far more often in instances 
in which the analysis of the offence discloses that the 
crime constituted the offender’s way of expressing his 
anti-social attitude towards life in general. In these 
cases, only the medical and psychological investigation of 
the offender’s background will reveal the best measures 
which should be taken in accordance with the law in 
order to ensure the social readjustment of the offender. 

This thorough medical and psychological examination 
is imperative if the offender is an alcoholic or a drug 
addict. These failings are symptoms of much worse 
psychic conditions, but are not the causes of these condi- 
tions. They can only be treated if the basic abnormality 
is discovered. If this discovery is not made at the right 
moment, when the offender first commits a crime, the 
danger will arise that this reaction to his difficulties—i.e., 
breaking the law—will become habitual with him. And 
this habit may become permanent, even although the 
basic trouble at the root of the addiction to drink or 
drugs, etc., may have disappeared. If such is the case, 
readjustment to normal life is impossible. 

Yet another field for a thorough investigation of the 
offender’s personality is to be found where examination 


of the crime and its causes discloses that the real reason’ 


which led to committing the offence lies in the existence 
of abnormal impulses. Early treatment is equally imper- 
ative in such cases. If the penal sanctions do not take 
into account the nature of the abnormal impulses, the 
danger will again arise that breaking the law will become 
a habit. 

Abnormal strength of impulse can usually be traced to 
one or two sources. One of these is that the offender 
finds it impossible to satisfy a normal impulse. The 
continuance of such a lack of satisfaction ultimately 
results in an excess of pent up emotions that cannot be 
controlled, and all normal barriers will be overridden in 
the urgent need for release. If the analysis of the offen- 
der’s personality does in fact reveal that the crime was 
caused by this bottling-up of normal urge, measures will 
have to be taken in order to allow the offender in future 
to satisfy the urge at the proper time. As long as this 
urge does not reach breaking-point and the issue of its 


18 


satisfaction consequently has not become an obsession, 
the offender suffering under this disability has time to 
look for means of satisfying his needs without breaking 


the law. It is therefore most important in such cases to 
re-establish self-confidence and to encourage the offender 
rather than to weaken him by too severe sanctions. 


If, on the other hand, the scientific investigation of the 
personality should disclose that the cause of the crime 
lies not in the lack of satisfaction of an impulse or urge, 
but in the fact that the urge is in any case of abnormal 
strength or direction, it follows that the readjustment of 
the offender can only be achieved by systematic educa. 
tion. To further this end, a long term of imprisonment 
will be found necessary. Thus not only will the physical 
factors regulating the strength of the impulse be modi. 
fied, but very often a harmless sublimation of the impulse 
will also ensue. This will act as a safety-valve if the 
strength of the urge is such that it can only with difficulty 
be restrained. When an urge is satisfied by means such 
as these, it will never reach a stage where its control is 
beyond the offender’s will-power. 


Only the expert will be able to decide to which type 
the individual criminal belongs. He may even be able to 
discern at the first offence the origin of the deviation in 
the offender’s personality. 


A third type of case requiring scientific investigation 
is to be found where the offender’s anti-social behaviour 
is not so much the result of abnormal impulses as of those 
emotional reactions which contributed to the crime. A 
great many persistent offenders display an alarming lack 
of sympathy or a marked inability to establish normal 
friendly contact with others. This means that a very 
important source of social adjustment is dried up. The 
scant traces of interest in social life hidden in the depths 
of such an offender’s ego can only be developed by careful 
treatment. Re-adjustment to social life is, generally 
speaking, only possible if what little interest in social 
life the offender may possess is combined with those 
personal and self-centred interests which he usually does 
not lack. To attain this end, a systematic educational 
programme is needed; it must tend to a hardworking life 
which may afterwards lead to economic prosperity. 
This, of course, also means that the sanctions must last 
an appreciable length of time. 


The scientific examination of offenders gives valuable 
results even if it discloses that the crime is the result of 
anti-social habits. The judge can only assume the 
responsibility of passing severe sentences, which are 
necessary to protect society, if he is sure that any steps 
which may be taken to restore the offender to normal 
life in the community will prove vain. A painstaking 
and thorough investigation in all cases of persistent 
offenders is thus to be recommended. 
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In giving a summary of what has been said in our 
brief discussion we should like to emphasize the following 
points: 

Whereas the conception of guilt formerly held only 
required a psychological appreciation of events that 
occurred so to speak, at the moment of the offence, the 
present conception makes it necessary to analyse the 
social and personal background of the criminal. In 
future, this far-reaching examination will have to be the 
judge’s own work. In order to be able to do this, he will 
have to acquire the necessary insight by widening his 
knowledge of criminology. He will only be allowed to 
rely upon the professional experience of an expert in 
cases of special difficulty. 

Generally speaking, a special scientific examination 
will be necessary in the following cases: 
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(1) If an explanation is sought why an offender, with- 
out apparent reason, after having led a law-abiding life, 
should commit a crime; 

(2) If a basic defect is to be discovered, such as a 
defect which is responsible for alcoholic or drug addic- 
tion which in its turn has led the offender into trouble; 

(3) If it is necessary to determine the exact con- 
stellation of impulses which has resulted in a crime 
apparently due to one kind of abnormality of basic urges; 

(4) If special treatment is to be prescribed for those 
whose emotional life is confused and who consequently 
lack a proper insight into social values; 


(5) If the persistent recidivism of the offender raises 
the question whether he is not suffering from a deep- 
rooted tendency towards anti-social conduct. 








C. Legal and Procedural Problems 


The place of the scientific examination in criminal procedure’ 


By Frangois Clerc ** 


Our Section has to undertake what is known in military 
circles as a “staff exercise”; the subject is very simple: 
assuming that scientific examination can provide exact 
knowledge of the personality of the offender how can 
that scientific examination be fitted into the criminal 
trial? 

This is a problem which we must consider de lege 
ferenda; in other words, we are asked to prepare the 
ground for the recognition of the scientific examination 
in criminal procedure. 

Is this an easy matter? 


Mr. Cornil has reminded us of the legislative obstacle 
existing in some states. He was thinking no doubt of 
Italy where the Code prohibits expert evidence regarding 
the character or personality of the accused. Mr. Man- 
zini said that the prohibition was justified by the fear 
of the unnecessary expenditure of public funds, the 
instability of scientific theories, and the fact that it is the 
function of the court itself to ascertain the psychology 
of the offender. On the latter point, and at the risk of 
incurring the wrath of psychiatrists, Dr. Bovet admitted 
last year that the observation of juvenile offenders could 
in many cases be left to the judges or officials with no 
special training in psychology, provided that they had 
sufficient experience and an enlightened interest in 
psychological problems. Without entering into the 


debate, we may note that the advances in psychological , 


methods and the present method of appointing judges are 
encouraging those responsible for drafting the new 
Italian code of criminal procedure to abolish the 
legal prohibition of psychological expert evidence, in 
accordance with the ideas of Mr. Florian. 

In other countries the law is not an absolute obstacle 
to scientific examination. Is it then really necessary to 
consider at length this special type of expert evidence? 
Could we not merely have recourse to the rules governing 
expert psychiatric evidence which are a feature of all 
legal systems? 

We should not hesitate to take that view in Switzerland, 
where the legal provisions regarding expert evidence are 


* Translated from the French. 
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generally very broad and free from formalism. In 
practice, however, we should meet with a number of 
objections which have been raised elsewhere. I should 
like to mention some of the main objections which must 
be borne in mind in dealing with the various questions 
which I shall describe shortly. 

As is to be expected, one of the chief objections is 
likely to be based on the national system of procedure, 
and in this connexion we naturally think of English law. 
In England, criminal procedure follows similar lines as 
civil procedure as we know it on the Continent in states 
where French civil procedure has been taken as the 
model. In brief outline, the court is required to examine 
the facts of the case on their merits, without taking into 
account the personality of the accused; the accused 
cannot be required to give evidence without his consent, 
and no evidence can be given regarding his antecedents 
unless he claims to be a person of good character. 

This notion of criminal procedure appears to exclude 
the possibility of scientific examination during the course 
of the proceedings. This deduction would, however, be 
incorrect. Although an English court cannot take the 
scientific examination into consideration until after a 
finding of guilt, there is nothing to prevent it from 
acquainting itself with the findings of such an examina- 
tion with a view to determining the penalty. This 
formula is now receiving the attention of Swedish jurists, 
because it makes it possible to introduce the scientific 
examination at the stage at which it is necessary to 
determine the treatment the offender is to receive. 

Contrary to appearances, it is perhaps on the Continent 
that the scientific examination raises most difficulties. 
The reason is that the procedure, conceived by Napoleon 
and adopted by many states, is a combination of the 
inquisitorial and accusatorial systems. Consequently, 
opinions are sharply divided as to which of the two 
traditions prevails with respect to certain essential points. 

The controversy relates particularly to a question of 
capital importance for us, namely, the position of the 
accused. Under the influence of the liberal ideas of the 
nineteenth century, many French jurists have sought to 

accord to the accused the same privileges as in England. 
On the basis of an incorrect interpretation of the 
presumption of innocence (Mr. Donnedieu de Vabres is 
of the same opinion on this point), they have allowed 
the accused a right of silence so absolute as to involve the 
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rejection of the scientific examination, at least during the 
course of the proceedings. 

The theory is a generous one and its weakness lies in 
the fact that it does not fit in with the social ideas of our 
time. The Germanic legal systems have not gone as far 
in this direction. They grant rights to the accused, but 
also place obligations upon him, in particular the duty to 
explain his conduct in regard to the acts of which he is 
accused. This is the old idea of obedience to lawful 
authority. If the accused chooses to remain silent, he 
does not exercise a right; he takes advantage of a 
privilege instituted by the law because of the difficult 
position in which an accused person finds himself. 

The Germanic tradition more readily admits of the 
introduction of the scientific examination during the 
course of judicial proceedings but a further obstacle 
remains, that of professional secrecy. Here again, 
opinions on the Continent differ. No one, of course, 
denies that observation and social investigation relate to 
personal matters which the subject has a right to conceal. 
It is at this point that legal systems differ. In France, 
under the influence of the bourgeois conceptions of the 
nineteenth century, concerned with the protection of the 
individual and of “family peace”, an attempt has been 
made to give an absolute character to the secrecy of 
personal and family life. In other countries, on the 
other hand, where the law protects the community more 
than the individual, the point has been reached where the 
revelation of a secret is authorized, in accordance with 
procedure designed to prevent abuse, even against the 
wishes of the person concerned, when a higher interest 
so requires. 

This is the case, for instance, in Switzerland, and this 
further facilitates the introduction of the scientific 
examination. 

We now come to the most serious objection arising 
from a system of procedure which considers the accused 
as a means or an element of proof, and which moreover 
authorizes the depositary of a secret to reveal it in the 
public interest. Will the judge not be tempted to use 
the medico-psychological examination, not as a means 
of reaching an informed decision on the type of treat- 
ment the offender requires, but as a means of establish- 
ing guilt, which he was unable to establish judicially. 
Without even going as far as that, will the judge not 
find in the medico-psychological examination and in 
social investigation, what was known under the old 
régime as an indice grave, an indication which may 
sway the judge in the direction of finding the accused 
guilty despite the fact that the system is based on the 
principle that a conviction must be arrived at freely 
and without prejudice. 

This is, in my opinion, the most serious danger, but 
it is not irremediable, as I hope to demonstrate shortly. 


We must endeavour to find solutions appropriate to 
each of the various legal systems, if we wish to advocate 
the institution of the scientific examination in the course 
of the judicial proceedings. In doing so, we must be 
thoroughly realistic. Let us begin in a modest way by 
seeking to secure the recognition and regulation of the 
scientific examination in the present-day positive law, 
and let us leave till later the great reforms which may 
some day result from it, such as the specialization of the 
criminal court judge, the absolute separation of civil and 
criminal justice, and the abolition of the jury and its 
replacement by a technical jury. 

To guide us in our work, we can make use of the 
experiments which have been already carried on for some 
time in connexion with juvenile delinquency. At the 
conclusion of The Hague Congress last year, Mr. Maurice 
Milhaud told us that, in his opinion and from the point 
of view of the work which the United Nations proposed 
to undertake, the most important resolution adopted was 
that recommending that certain practices hitherto 
confined to juvenile delinquents should be applied also 
to adult offenders. I believe that the solutions to the 
four questions which I shall outline briefly in a moment 
must be sought along these lines. 

The first—that of the competent authority to order a 
scientific examination—need not detain us for long 
while we have not decided which offenders should 
undergo examination, or at what stage in the proceedings 
the examination is to take place. On these points, 
I should like to refer you to the statements of Mr. Grass- 
berger and Mr. Ancel. 

We can, however, throw some light on the question by 
looking more closely at the purposes of a scientific 
examination in the course of judicial proceedings. Such 
an examination is either carried out to assist the judge 
in sentencing the offender, or else it is designed to 
facilitate various administrative measures resulting from 
the trial. 

Let us consider the first possibility: If the law requires 
the judge to take the personality of the offender into 
account in the adjudication of the case, the scientific 
examination must be ordered by the court. It remains 
to be determined what conclusions the judge will be 
able to draw from the examination of the offender. I can 
see only two alternatives: 

(1) In the case of adults, our legal systems are still for 
the most part based on the system of moral responsibility. 
The penalty is conditioned by the existence of a moral 
failing which does not exist if the offender could not 
distinguish between right and wrong. Hitherto respon- 
sibility has been excluded in the case of mental illness as 
established by “traditional” psychiatric examination. 
Scientific progress has, however, shown that lack of 
responsibility can result from causes other than mental 





deficiency. Various enactments have, moreover, estab- 
lished what is known as “restricted responsibility”, which 
can be revealed by psychological examination and social 
investigation. The new methods of observation which 
extend the investigation beyond the field of the 
traditional psychiatric examination may therefore play 
an important part in determining the question of 
culpability or, at least, in establishing the degree of 
culpability. 

(2) Following the methods normally used in the case 
of juveniles, judges are being given increasingly wide 
powers to proportion the penalty, not only to the 
objective gravity of the offence but also to the necessity 
of counteracting the criminal propensity of the offender. 
In some cases the judge can choose from a range of 
measures appropriate to the personal condition of the 
convicted person; in others he merely determines the 
length of time for which the convicted person is to be at 
the disposal of the administration to enable the latter 
to apply appropriate therapeutic measures for his 
re-education. 

It is obvious that only the court can order observation 
if this is to provide the data necessary to settle the 
question of culpability or to determine the penalty. In 
view of the great differences in the judicial organization 
of different countries, it would, I think, be pointless to 
go into further detail or to discuss whether observation 
should be ordered by the examining judge or the trial 
judge, the more so because there are states where for 
good reasons there is no separation between the functions 
of trial judge and examining judge. The difficulties do 
not, moreover, lie in the right of the court to order 
persons to be placed under observation, but in the 
communication of the results of observation to the 


judicial authorities. We shall have occasion to refer to 


this again later. 

Let us consider the second possibility, namely, that the 
initiative in connexion with the scientific examination 
in the course of the proceedings rests with the 
administrative authority. Last year at The Hague I 
protested vigorously against the tendency of prison 
administrations to use the period of detention pending 
trial for an examination of the personality of the accused. 
I must, however, admit that I no longer regard the 
arguments I used as very convincing. My principal 
argument was the untimeliness of such investigation, 
which might give the accused the impression that his case 
had been judged in advance and that steps were already 
being taken to decide what penal treatment he should 
receive. But an accused person, even if he is subse- 
quently acquitted, is subjected to other formalities which 
are much more likely to give him the impression that he 
is already classified as an offender: there is, for instance, 
the taking of fingerprints. On the other hand, anyone 
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who knows how such examinations are conducted in 
the Fresnes psychiatric annex, for example, will know 
that the offender is received in a friendly atmosphere, 
which is, of course, essential to the success of the 
examination, and which he does not find in the office 
of the examining judge. The social investigation will 
make it possible to deal with situations arising from the 
arrest of the head of a family or to arrange for the 
protection of morally abandoned children. In reply to 
the objection that the scientific examination may tend 
to prolong pre-trial detention unduly, it should be pointed 
out that, in the opinion of qualified practitioners such 
as the late Dr. Bovet, observation need not take longer 
than a week only in exceptional cases. 

I think that we can say, with some risk of over- 
simplification, that the selection of the authority 
competent to take a decision on a scientific examination 
depends on the purpose of the examination. 


We now come to the second question: Where should 
the examination take place? 

Here again, we must make a distinction depending 
on whether the accused is under arrest or at large. But 
before considering these two possibilities, one obvious 
fact must be emphasized—owing to local conditions, 
ideal solutions cannot be applied everywhere. I shall 
therefore deal very briefly with this second question also. 

If the accused is in custody, there is little or no choice 
in small centres; the examination must take place in the 
jail or prison or in a hospital to which the accused is 
transferred for observation. In other cases, it is possible 
to make use of an observation centre which may be a 
special institution or an annex to a prison. It might 
perhaps be desirable, in this connexion, to avoid the 
term “psychiatric” annex so as not to alarm prisoners by 
giving them the impression that they are suspected of 
being mentally ill. 

If the accused is not in custody, he can be examined as 
an “out patient”, that is, be requested to visit a doctor 
or a special centre. The method has many advantages 
since the offender is not removed from his normal 
environment and occupation, and the conditions for 
observation are more favourable than in prison. 


The next question is even more important: To whom 
and by virtue of what authority are the results of the 
examination communicated ? 

The phrase “by virtue of what authority” raises the 
question of the right of the observers to report the 
results of their investigation. This is a preliminary 
question which must be discussed before we decide 
to whom the results of the examination are to be 
communicated. 

We all know that observation may bring to light 
confidential matters the secrecy of which is respected by 
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the law to such an extent that in many states their 
disclosure is an offence. Knowledge of such confidential 
matters is, however, frequently essential for the treatment 
of the offender and if it cannot be used observation ceases 
to be of any practical value. We must therefore find a 
basis for the disclosure of confidential matters which are 
brought to light by the scientific examination and are 
of vital importance in the treatment of the offender. 
There are several solutions to this problem, some of 
which I shall discuss briefly. 

The simplest method is to obtain the patient’s consent. 
This is not, in my view, a satisfactory expedient. Can 
consent given in the course of criminal proceedings be 
entirely free in every case? May consent not even be 
refused to avoid even strictly necessary treatment which 
the person concerned is not prepared to accept? Is 
consent possible when it refers to matters of which the 
offender is ignorant and of which he should, for his own 
good, be ignorant? 

Owing to the impossibility of obtaining such consent, 
it has been held in some countries that secrecy is binding 
on the medical practitioner but not on the expert. This 
view has been upheld chiefly in connexion with cases 
under military or social legislation; thus, in order to 
expose persons pretending to be ill so as to avoid military 
service or to obtain benefits to which they are not 
entitled, an expert is employed who is not bound by 
professional secrecy, at least not in relation to the 
authority entrusting him with his task. This solution 
is not, however, particularly satisfactory as it inevitably 
deprives the expert of valuable information from the 
medical practitioner. 

To justify the disclosure of such confidential informa- 
tion, use might be made of the doctrine of necessity 
which, in Swiss law, for example, authorizes the 
commission of an act prohibited by the criminal law in 
order to avoid a greater evil. The train of reasoning is 
simple. Professional secrecy is instituted to enable a 
patient to disclose everything to the person responsible 
for his treatment, and it is legitimate to divulge a secret 
if it is in the best interests of the patient, particularly 
in order to secure proper treatment. It is this theory 
which justifies the disclosure of the secret to the next 
of kin of a patient who must be treated without being 
told the nature of his illness. 

This justification is not particularly satisfactory, not 
only because a scientific examination frequently goes 
beyond medical matters, but also because the disclosures 
may include matters other than the secret facts of which 
the subject should, in his own interests, be kept in 
ignorance. We would be on firmer ground if the law 
expressly authorized disclosure in cases where the public 
interest prevails over any private interest which the 
offender may have in the non-disclosure of the secret. 
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Clearly the prevention of crime is more important than 
any interest which an individual may have in concealing 
his criminal tendencies. The question, who is to decide 
whether there is an overriding public interest, is the 
only difficulty. Swiss legislation has resolved the 
problem by refusing to leave this decision to the 
depositary of the secret, who is required to obtain 
authorization for its disclosure from a supervisory 
authority; the supervisory authority itself is bound to 
maintain secrecy if the practitioner concerned does not 
decide to disclose the secret. 


There is, I believe, another possible solution. The 
problem could be explicitly regulated in the code of 
procedure, and disclosure could be justified by the need 
to guide the court in choosing the form of treatment to 
be applied to the offender. The law itself would specify 
what could be disclosed and under what circumstances. 
In establishing such justification based on “permission 
of the law”, it would be necessary to examine several 
aspects of the problem, the most important of which I 
should like to indicate. 


In considering the information obtained by medico- 
psychological examination and social investigation, an 
important distinction must be made between information 
regarding the offence and circumstances directly 
connected with it, and information regarding the 
personality of the offender. 


It would not be legitimate to disclose information 
regarding the offence. I should like to stress this point, 
as there are considerable differences of opinion among 
specialists in forensic medicine as to whether they have 
the right to disclose to the court an admission which 
the offender was surprised into making and which he 
had previously refused to make to the court, since the 
law authorizes the accused to keep silent. Similarly, in 
questioning relatives with a view to obtaining useful 
information regarding the offender’s personality, the 
physician or the social investigator elicits statements 
establishing guilt; since in several countries the law 
expressly authorizes the next of kin to refuse to testify, 
the observer has knowledge of decisive evidence unknown 
to the court and unobtainable by it under the rules of 
judicial procedure. 


There are sound arguments to justify the examiner’s 
obligation to remain silent regarding the facts of the 
case. If the law has granted certain rights to the 
accused or to his close relatives, it is clearly inadmissible 
that the scientific examination should be used to impair 
these rights. If the accused knows that any confidences 
he may decide to disclose to the person talking to him 
as a friend and not as a judge, may be reported to the 
court, he will remain silent and the scientific examination 
will be entirely vitiated. 








What I am saying is, of course, obvious. But you may 
say: “Your distinction between the facts of the case 
and facts regarding the personality of the offender is 
attractive. It enables one to solve several problems. 
You limit the scientific examination to the establishment 
of a “moral portrait” of the offender. You authorize 
the expert to reveal necessary secrets, other than facts 
concerning the offence itself, in order to create that 
portrait. You oblige close relatives to provide personal 
information regarding the offender and restrict their 
right to refuse to give evidence to the facts of the case 
itself. This may be so, but is it possible to distinguish 
between these two kinds of facts? Have you considered 
Forest’s argument that there is not necessarily a 
correlation between certain abnormalities and the 
offence? Can it not also be argued that if the expert 
is not informed of the alleged offence, he cannot make 
an estimate of the offender’s character?” 

I think I have an answer to these questions: If the 
expert must know that a person has committed an 
offence in order to see in him an offender, then we have 
no need of experts and we can leave the judge to make 
this discovery himself. 

The judge expects the examination to provide an image 
of the offender’s personality. There is nothing to 
prevent the expert from interrogating the accused 
regarding his offence in order to obtain such an image, 
but nothing more than the moral image of the offender 
itself should be communicated to the judge. 

To whom then should the communication be made? 
The reply is simple: to the authority which has requested 
it or to which it may be useful, i.e., to the judge or to 
the authority responsible for the implementation of the 
sentence. I shall leave to Mr. Ancel the task of 
describing the form of the communication, and to Father 


Vernet the task of saying how it should be kept - 


confidential with respect to third parties when it contains 
facts disclosed only to facilitate treatment. 

The few considerations which I have put forward will 
serve merely to state the argument that, if the scientific 
examination is to be introduced in the course of the 
judicial proceedings, the problems raised are such that 
it should be governed by special regulation under the 
code of procedure. 


I now come to the last question: Can the data obtained 
from the personal examination be debated by the 
defence? 

At first glance, the temptation would be to reply: 
unquestionably, since in criminal cases cross-examina- 
tion allows the defence to challenge any evidence brought 
before the court. Only in cases of extreme gravity can 
an exception be made to this principle—thus in wartime 
it is necessary to safeguard state secrets. It would 


appear therefore that there is no way of preventing the 
discussion of the data obtained from the scientific 
examination. 

But is this not sometimes essential? A physician is 
not obliged to submit his diagnosis for the’ patient’s 
evaluation if the latter, for his own good, should not be 
informed of the nature of his illness. For a similar 
reason, some codes permit the removal of the accused 
from the court when experts are giving evidence on his 
mental state. Only lately the psychologists who have 
made “tests” so fashionable have been insisting that the 
person concerned should not have access to the results 
lest he draw wrong conclusions from them. 


Thus, if the scientific examination is introduced in the 
course of the judicial proceedings, the accused should 
not be informed of the results whenever his treatment 
might thereby be jeopardized. 

But what justification can be adduced for such a step? 
Is there not some danger that the rights of the defence 
may be sacrificed, since it may be at the mercy of an 
error made by the experts? 

These scruples are undoubtedly of some weight, but 
they are not decisive. 

In the first place, where the examination is intended 
to facilitate a decision about treatment, why should 
discussion by both parties be mandatory when the court 
makes the decision, and not when an order for treatment 
is made by an administrative body which itself arranges 
for the examination? 


Secondly, it should be noted that the principle of 
discussion by both parties became established at a time 
when proceedings were confined to the examination of 
the facts of the offence as such and were concerned only 
with the charges brought against the accused. The 
legislation then enacted could obviously not make 
discussion by both parties mandatory with reference to 
what was at that time unknown, namely, the examination 
of the offender’s “personality”, not simply of the offence. 

This is borne out by the fact that, when the question 
arose of changing the law regarding juveniles so as to 
empower the courts to order appropriate treatment 
instead of imposing a fixed penalty, there was no 
opposition whatever to the idea that juvenile delinquents 
should be removed from the court when‘evidence was 
being given regarding their personality rather than 
concerning the offence. The justification for such 
removal was not any consideration of age or legal 
minority, but rather that it was essential that rehabilita- 
tion should not be impaired by awkward remarks. 


Then why should the same principle not be accepted 
for adults, at least when the disclosure of the findings of 
the scientific examination might jeopardize treatment in 
prison? 








real 
kine 

F 
exal 
here 
alwé 
neul 
why 
left 


orgé 
is, f 
bein 
subr 


the 
enti 
tion 
erro 
coul 
spec 
soci: 
subr 
suck 
to us 
sciel 


to ¢ 
the 

exar 
crin 
inst 
shot 
accu 
exar 
disc’ 
to e 


obje 
find 

















If this solution is adopted, the defence must be given 
real safeguards which, in my opinion, may be of two 
kinds: 

First, there should be no grounds for criticism of the 
examination in respect of its validity. We have to do 
here with the interpretation of facts, and interpretation 
always involves a subjective element, which should be 
neutralized if it cannot be wholly eliminated. That is 
why I believe that the examination cannot possibly be 
left to a single individual. 

How, then, can this new form of expert evidence be 
organized? Several methods have been tried. There 
is, for example, the solution adopted in Portugal: Before 
being presented to the court, the experts’ findings are 
submitted to a technical board, composed of outstanding 
specialists in the various fields of science ancillary to 
the criminal law; this board examines the report and is 
entitled to request further particulars as well as modifica- 
tions. This is, in fact, a method designed to eliminate 
errors and to make the experts’ report intelligible to the 
courts. On a smaller scale, in Switzerland a team of 
specialists (physician, psychiatrist, psychologist and 
social worker) is entrusted with the examination and 
submits a joint report on the person concerned. When 
such methods cannot be employed, it would be necessary 
to use the services of at least two specialists in the relevant 
sciences. 

Secondly, the defence should have an opportunity 
to comment on the examination. For this purpose, 
the accused should be given the right to verify the 
examination, at least through a representative. In 
criminal procedure this representative would, in thesfirst 
instance, be the counsel for the defence, and counsel 
should in every case be appointed by the court for 
accused persons who are being subjected to scientific 
examination. His function would be to inspect and 
discuss the experts’ findings. A further step might be 
to empower the accused to choose a technical adviser, 
as in Italian procedure, even though there are some 
objections to several persons being concerned with 
findings based upon confidential reports. 





It is time for me to conclude my remarks. 
In opening this discussion, it has been ‘my duty to 
place the subject in its proper context, and to review the 
questions involved in a very general manner rather than 
in the light of the legislation of my own country. I have 
deliberately refrained from making an exhaustive survey 
in order to leave it to the other rapporteurs to elaborate 
on the general ideas I have placed before you. 


In concluding I shall commit what masters of the art of 
rhetoric would regard as the worst kind of folly: that of 
confessing that I was barely qualified to deal with my 


subject. 


My difficulty was caused not only by the somewhat 
un-Cartesian manner in which the subject was sub- 
divided among the rapporteurs, but especially by the 
fact that I did not have at hand sources of essential 
information, particularly in regard to comparative law. 


My misgivings were overcome by the following 
consideration: the Swiss Penal Code, like other con- 
temporary legislation, makes the offender’s personality 
a decisive factor in the assessment of the penalty and 
the choice of treatment with a view to the prevention of 
recidivism. Yet, while the substantive law seems to be 
something of an innovation in this instance, I felt that 
its consequences in the criminal procedure had not been 
considered. I have therefore taken the opportunity to 
make my own study of the institution of the scientific 
examination in criminal proceedings, particularly 
bearing in mind the ways in which it can be immediately 
put into effect. 


I lacked one thing more, namely, the conviction that 
this reform was urgently needed. Despite the views of 
such leading authorities as Messrs. Rons, Constant, 
Graven and Ancel, I wonder whether it is wise to turn 
our traditional procedure upside down when we are not 
yet sure that the technicians at this time have at their 
disposal efficient and unquestionable scientific methods 
of diagnosis which would be of decisive significance for 
the judge. 








At what stage in the proceedings should the examination of 
the offender be carried out, and how should the findings be 


communicated to the court?’ 
By Mare Ancel** 


The observation of an offender and the use to be made 
of the findings give rise to difficult legal problems. The 
difficulty lies in establishing how such observation can 
be fitted into a procedure which has been shaped by 
centuries of evolution and the principles of which affect 
general public liberties as much as judicial practice 
proper. From this arise the many controversies which 
occasionally go so far as to cause some embarrass- 
ment between jurists and medical men, or between 
practitioners of the Palais de Justice and representatives 
of the Administration. It would be simple to consider 
these problems solved by starting from an a priori idea 
upon which an ideal system would be based. To under- 
stand them properly it is, however, necessary to start 
from what actually exists and to endeavour to find the 
most generally acceptable solutions in accordance with 
the facts of positive experience. 

This paper seeks primarily to state the problems, not 
to solve them. It does not intend to examine all the 
questions which may arise. In accordance with the title 
of this paper, the following topics will not be dealt with: 
the type of offender to be subjected to an examination, 
by whom and where the investigation should be made, 
the methods to be used, the factors to be considered, 
and the special difficulties arising from the concept of 
‘professional secrecy” (which have been very thoroughly 
studied in the course of the Seminar). The present 
paper is confined to the actual legal problems raised by 
such an investigation, which all agree is necessary. 
These problems are of two types—at what time during 
the proceedings should the investigation take place and 
how are the findings to be used by the court. 


I, At what stage in the proceedings should the 
observation of the offender be carried out? 


It seems at first glance that this question would not 
cause any difficulty: the observation should be carried 


* Translated from the French. The present text is a 
summary of the paper presented. 
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out before the sentence is passed, fundamentally there- 
fore before any decision is reached. The practice 
followed by all reception and observation centres for 
juveniles is based on this principle. Similarly, the only 
kind of observation which has been in use for a long 
period of time in the classic systems (namely, mental 
examination) takes place during the pre-trial stage (i.e., 
before the accused appears before the court). As soon 
as any attempt is made to examine the question 
thoroughly, however, there are seen to be difficulties 
regarding the type of examination and its place in the 
proceedings. 

Logically, the mental examination, or even the psy- 
chiatric observation, should take place before the trial, 
since the offender may be found to be mentally deficient. 
An anthropometric examination implies, on the contrary, 
that the case involves an offender classified as such, that 
is to say a person recognized to be guilty. The real 
investigation (psychophysical and social) should take 
place not so much before deciding whether the offender 
is criminally liable as before any decision is taken on 
the sentence or treatment the offender is to receive. 

The fact is that it is necessary to know what type of 
observation should be made but this can be decided only 
according to the nature of the criminal proceedings. If 
it is a classic trial, based on the ideas of culpability, moral 
responsibility and a penalty fixed by law, the investiga- 
tion is naturally restricted to a psychiatric or mental 
examination, and it is on the basis of these considerations 
that some legislations exclude at the pre-trial stage any 
examination other than the psychiatric. If it is, how- 
ever, what may be called a “social defence” trial, the 
purpose of which is not a penalty already determined 
by law but the choice of individual measures suited to the 
personality of the offender, then the investigation should 
be as wide and as complete as possible. 

It is easy to see that there is a growing tendency 
in positive law to adopt this new idea of criminal 
proceedings. It prevails practically everywhere in the 
case of juveniles (and has done so for the last few years 
in the case of those one might term “young adults”). 
It is being adopted increasingly in the case of individuals 
who are likely to be placed under treatment or detention 
for an indefinite period (dangerous recidivists, psycho- 
paths), and some even think that it should be applied 
as soon as it is a case not of a classic penalty but of 
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a security measure (curative, rehabilitative, or even 


eliminatory). In such cases there must be no mere 
abstract judgment of the act committed, but the offender 
must be studied, the motives for his actions must be 
discovered, and his chances of rehabilitation assessed. 

A dual problem still remains: first, how to subject 
a free citizen, who is presumed to be innocent, to a 
personal examination and a social investigation which 
will undoubtedly be a source of annoyance to him and 
may even be prejudicial to his interests, and secondly, 
how to ensure that the investigation is not carried out 
either too early or too late and that it is of real value to 
the judge, while not harassing the accused. 

In systems where the preliminary investigation is 
entrusted to a judge there is not much difficulty about 
the psychiatric examination: the judge orders it and 
counsel for the defence is often the first to ask for a 
mental examination. It is also possible that the judge 
who conducts the trial may order such an examination 
prior to any substantive decision. If a more complete 
investigation is recognized as necessary, why could it 
not be legally ordered even before any conviction: It is 
no more serious an infringement of the rights of the 
person than, say, a psychiatric examination or a blood 
test. It should be remembered, moreover, that scientific 
observation is carried out as much in the interests of 
the accused as against him. It could even be said that 
in such a case his interests are paramount; it is a question 
of discovering his character or the nature of his 
personality, and not of seeking proof of his guilt. This 
fundamental distinction is too often overlooked. If 
observation is understood in terms of its social defence 
objectives, it will be ordered and carried out in such 
conditions that it will meet with the agreement and even 
the co-operation of the person concerned—which is, of 
course, absolutely necessary. 

There remains the most difficult point: the fixing of 
the exact time at which the observation should be carried 
out. In this connexion there is a new tendency to 
suggest that the criminal trial should be divided into 
two stages: the judge first establishes the existence and 
imputability of the offence: when this fact has been 
established legally (the accused having been found 
guilty ), the judge determines, on the basis of the findings 
of the investigation, the type of sentence to be passed on 
the offender or the measures to be applied. This 
problem aroused considerable interest and discussion 
during the second part of the Seminar. Reference was 
made to Anglo-American law, where the distinction 
between the guilt-finding stage and the sentencing stage is 
traditional. The very fact, however, that the system is 
explained both by historical evolution and by procedural 
technique peculiar to English law has aroused misgivings 
among some Continental jurists. It should not be 
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forgotten, on the other hand, that this system, and 
the dual decision relating to criminal liability and 
to the penalty to be imposed in criminal cases is 
recognized under Franco-Belgian law in the assize courts. 
In the Continental system there has undoubtedly been 
a tendency during the last century to bring closer together 
and even to merge these two legally distinct stages in jury 
trials. This was the normal reaction in the classic 
system, where the sentence (that is to say the imposition 
of a penalty) automatically followed conviction (that is, 
the establishment of guilt). It is of necessity different, 
however, in the case of flexible and more complicated 
proceedings, the object of which is no longer merely to 
inflict a legally established penalty for an objectively 
considered action. That is why the idea of the division 
of the proceedings into two stages is making progress in 
Belgium, the Scandinavian countries and France. It 
would not be difficult to show that by adapting it to the 
general principles of criminal procedure as prescribed, 
for example, in Franco-Belgian law, it could become part 
of the Continental system without disrupting that system. 
In any case, this new controversy provides a very clear 
illustration of the evolution of ideas which today compels 
penalists to reconsider some of the basic principles of 
their profession in the light of the human sciences. 


II. In what form should the results of the 
observation be used by the court? 


The accepted form is that of a specialist’s report sub- 
mitted in writing to the judge. More complicated forms 
appear, however, in modern practice—social investiga- 
tion, psychological examination, documents from an 
observation centre (here the question of the personality 
file comes up again). 

This fact gives rise to a number of new difficulties, 
mainly in connexion with the following problems: 

(1) Communication to the court of the findings of the 
observation: How should the examination carried out 
by the observation centre, the social investigation and 
the various personal data be collated and submitted to 
the judge? Should there be a written report or a 
deposition by an expert? Or should provision be made 
also for calling upon the author of a written report to 
appear before the court? 

(2) Communication to the defence and discussion: 
This is the essence of the problem. In accordance with 
the generally accepted principles of procedure in civilized 
countries, the report, investigation or data must be 
communicated to the accused and his counsel and may 
be challenged. May it not be necessary, however, to 
provide for exceptions to be made to this rule, especially 
in the case of psychophysical examination and social 
investigation? Most modern systems allow for the 





possibility of a minor being removed from the court when 
certain witnesses are being heard or certain reports 
discussed. Some recent laws admit of the same 
possibility even in the case of adults. But the presence 
(and the free argument) of counsel for the defence is, 
of course, compulsory. 

(3) Use of information: Should any difference of 
value, or even a certain hierarchy, be established among 
the various personality documents (the experts report, 
the social investigation, police information or general 
information)? Should these documents be used only to 
decide what measures must be taken and not to ascertain 
the imputability of the offence? This distinction is 
practical and easy when the proceedings are divided into 
two parts; in other cases the system in which the judge 
acts according to the dictates of his conscience may give 
rise to practical difficulties, for he can always arrive at 
this degree of certitude on consideration of all the facts 
before him. Finally, there is the question whether these 
documents could be retained or transmitted to other 
authorities (in particular, to the prison administration ) 
with a view to subsequent use. 

These new problems have brought about new trends, 
which may be summarized as follows: 

(1) From the point of view of judicial administration, 
relations between the judge and the specialists, social 
welfare services and observation centres are being 
considered from a new angle, in particular by having the 
supplementary services grouped near the court and by 
the systematic organization of medico-judicial co- 
operation. 

(2) In procedure, a dual trend is noticeable in 
which the traditional rules and formation are becoming 
less rigid, while at the same time the principles safe- 
guarding individual freedom are maintained and even 
strengthened. 

(3) There are two distinct tendencies as regards 
judicial organization and the part played by the judge: 


(a) Since the judge has to take into consideration 
the results of the scientific observation of the offender, 
it is essential that he should be in a position to do so, 
Hence the reappearance of the idea that a criminal court 
judge, (whose duties are considered quite distinct from 
those of the civil court judge) should have specialized 
training, preceded by adequate preparation and a 
scientific education. Another idea—or, more correctly, 
another trend of positive legislation—is that effective 
use should be made of the results of the investigation 
at the trial stage, by the co-operation on the bench of 
specialists or qualified persons who are not jurists, thus 
producing the type of technical assistant judgeship to be 
found in the children’s courts of a number of judicial 
systems. The culminating point of this evolution will 
be the setting up of new jurisdictions or even of non. 
jurisdictional bodies of a social or criminological 
character (from the child welfare councils of the Scandi- 
navian countries to the Youth or Adult Authority of 
certain American States). 

(b) Since the judge is informed concerning the 
personality of the offender and chooses the measures (or 
treatment) suited to that personality, should he not be 
allowed to continue to play a part in the carrying out 
of such measures, the offender being kept under 
constant observation? The new ideas regarding the 
“juge d’exécution” here coincide with certain considera- 
tions which are at the basis of the American system of 
classification. In accordance with this new idea, the 
trial begins with the initiation of the proceedings and 
continues until the offender is finally discharged or, more 
correctly, until the expiration of the final measure of 
constraint, supervision or assistance. In each of these 
stages, however, the criminal proceedings, in the wide 
sense of the term, would, so to speak, be shaped by 
scientific observation the purpose of which is to reveal 
the true personality of the offender and thus to make 
possible his rational treatment. 


Should the offender be examined before or after sentence?” 
By Etienne de Greeff ** 


When one is familiar with the examinations of 
prisoners by the prison authorities, one is strongly 
tempted to say that before passing sentence the judge 
should have knowledge of the examination and thus, 


* Translated from the French. 


** President of the Ecole des sciences criminelles of the 
University of Leuvain. 


when he actually passes sentence he should assess the 
responsibility of the accused according to his culpability 
on the basis of the results of the examination, and direct 
the type of individual treatment suited to the offender. 

This would be the ideal way of dealing with an 
offender, and our efforts should certainly be in this 
direction. The question is, however, whether such 4 
desirable ideal could become a reality at the present 
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time? Would it now be advisable to consider whether 
such a system might not give rise to many difficulties? 


I. Pre-sentence examination 


A. The first point to be considered is that the judge 
and the prison officials do not work together. They 
rarely have the same training. Neither one nor the 
other has received any real clinical training. Neither 
uniformity of approach nor a common clinical training 
is anywhere near realization. 

B. Suppose a perfect examination is made of the 
personality of the prisoner. Such an examination would 
not in itself provide a solution. The judge must in any 
case interpret and understand it and, if he wishes to 
take it into account, he must, when making his decision, 
perform a truly clinical act. He is faced, on the one 
hand, with the offence (he can ascertain whether and how 
it was committed) and, on the other hand, with the 
personality of the prisoner on whose behalf he must 
reach the best possible solution. 

The person who suggests such a system not only 
assumes that the judge is competent, but also that the 
information obtained from the examination of the 
personality of the accused constitutes a complete whole, 
a reliable collection of facts from which sound and 
reasonable conclusions may be drawn. But if the 
examination is properly carried out, it will never produce 
an immutable whole, to be accepted as the last word. 
As it appraises the real personality of the accused, the 
examination will reveal its complexity, and will reveal 
doubts and misgivings, and in any case several hypo- 
theses will have to be retained. A person who at the 
present time claims that he can carry out a definitive 
examination must be regarded as incompetent and 
dangerous. Furthermore, even if the judge is in 
possession of the results of a well conducted examination, 
he will realize, if he is competent, that even in some 
exceptional cases which are particularly clear-cut or 
simple, he cannot commit himself fully to any given line 
of conduct and that when he reaches a decision he 
must make every reservation as regards future action, 
including the possibility of changing his decision after 
a few months or even a few days. This frequently 
happens. 

The individualization of the penalty calls for all 
possible flexibility and rules out the idea of one single 
approach—unless the single approach be the individual- 
ization of the penalty as such. 

Briefly, even if the best possible examination has been 
made and there is the best possible judge, it should not 
be thought for one instant that the treatment to be given 
to the offender can be decided upon by passing a sentence 
or the equivalent of a sentence. Will it be claimed that 


such an examination is essential in determining the 
responsibility of the accused and the extent to which he 
should be punished? It would indeed be essential if it 
made it possible to assess the true responsibility of the 
accused. It is, however, absolutely impossible to assess 
responsibility in the case of two identical criminal 
offences committed by two individuals who are 
seemingly as much alike as possible. It is equally 
impossible to do so in the case of two identical actions 
committed by the same person at different times. It 
would be absurd to claim to be able to do so. I know 
that this is done regularly, but only by absolutely 
disregarding the personality of the offender. If the 
personality is taken into account, it becomes psycho- 
logically impossible to assess punishment, that is, to 
decide how serious the repressive measures to be taken, 
should be. 

For a long time to come, therefore, it will be necessary 
to limit oneself to the imposition of the penalty prescribed 
for a given offence rather than apply measures of a 
social nature. The latter may be adopted subsequently 
but not as a direct result of the examination. 

C. The examination of personality is one of the most 
difficult problems. Some wish to emphasize the purely 
psychological and even psycho-analytical aspect, some 
the sociological aspect and others the psycho-pathological 
aspect. I am happy to be able to point out, in this 
connexion, that Kinberg gives preference to the socio- 
psychopathic aspect of a case, emphasizing at one and 
the same time the importance of social, hereditary and 
psycho-pathological factors. 

All these examinations could be of the greatest interest. 
Nevertheless, as one strives to take account of every side 
of the question, the importance of the interpretation 
increases inordinately. 

We are therefore faced, in practice, with an inter- 
pretation of the case rather than an objective examination 
—an interpretation of varying value, but nevertheless 
an interpretation. In summing up the case, the judge 
will in turn interpret all the information before him. 
If an interpretation could be standardized, such a 
technique might if necessary be admissible—but the 
standardization of such an interpretation would require 
the existence of a body of established scientific facts, 
whereas in these questions the important factors are still 
constantly changing. 

It should, moreover, be noted that it is not easy to 
institute such an examination or interpretation of 
personality. Such an interpretation includes indiscreet 
investigations into the social and family environment 
and even into the mental make-up of the person 
concerned. In many cases these inquiries are such as 
to be prejudicial to a third party or even to the accused 
himself, so much so that they cannot be put into the case 








file or brought up at the hearing. If the results of such 
an investigation are to be submitted to the examining 
judge and subjected to the reactions of the defence, or 
are to be made use of by the defence, a short and discreet 
examination would have to suffice—and that would be 
meaningless. Such an investigation might be acceptable 
if it were merely a question of stating that a person was 
or was not suffering from mental illness, because the 
conclusions are the only things that matter, but it could 
no longer be acceptable if the personality of the accused 
were to be studied. In that case it would be a mere 
semblance of a study and the examination of personality 
would be reduced to a shaky structure of sociological, 
psychological or medical platitudes. 

D. As a result of the way in which, and the time at 
which this pre-sentence examination is carried out, it is 
bound to come to the notice of the accused. The same 
is true of his case file, and, what is all the more tragic 
and absurd, he must be aware of his psychological assess- 
ment. Either this examination constitutes an objective 
study, in which case it would be inhuman to communicate 
its results to the person concerned, or else it is merely 
a list of the qualities and defects of the accused and of the 
points which need correction, in other words, a jesting 
matter among the prisoners themselves. Nothing is 
more difficult than to make a person, even if highly 
developed, gradually admit his shortcomings or flaws or 
faults a fortiori; this is even more true in the case of the 
majority of prisoners. 


II. Examination after sentence 


It is just as impossible to carry out a perfect examina- 
tion after sentence is pronounced as before. Here, 
however, an interpretation of the case and of the 
personality—in the sense described above—may suffice. 
This examination need not necessarily be complete and 
final but can be supplemented, amended and completed 
during the period of detention. It must no longer form 
part of dossier, nor be a kind of court exhibit. It 
becomes an instrument. 

It is too often forgotten that the examination of the 
personality of a prisoner is not an inventory, a convicted 
offender’s “table of contents”, but a way of under- 
standing him and anticipating his development with a 
view to encouraging it in one direction or avoiding 
unnecessary pitfalls in another. It is an instrument 
which provides a picture of the person concerned on the 
basis of which it is possible to judge, foresee and direct. 
In this connexion several different techniques may be 
good, provided the same persons use them or they are 
used in the same spirit. 

An interpretation of the case is sufficient, for it will 
be enough to prevent any harm being done indefinitely 


to the person concerned and to bring to light those 
tendencies which should be developed, and, in particular, 
in the case of the policy to be followed with regard to 
his social and disciplinary development, it will make 
possible the assessment of his reactions on the basis of 
that representative picture. 

A strong reaction by a person known to be epileptoid 
may, in spite of its violence, represent some progress 
compared with what it might have been, while a violent 
reaction by a person who should not react in that 
way raises a new problem. The latter reaction is of 
significance, since it has no place in the foreseeable 
scheme of things. Either such an anticipated scheme 
of things is incomplete or certain new factors have since 
appeared and an explanation of this violence is necessary, 

To do no more than impose punishment in either case 
is absurd (although punishment adapted to the case might 
be useful) ; what matters is that such violence should be 
understood, and this is where the value and the meaning 
of the personality examination lie. All this will play 
a role in determining the release or the delay of the 
release of the prisoner, and in any case, the prisoner can 
never know the exact image he presents. He may be 
aware of certain traits in his character which call for 
improvement but he must not and cannot know the 
internal determinism which is ascribed to him. 

Briefly, the personality examination tries to explain 
the internal determinism of the person concerned and 
thus to give us an opportunity to work upon him by other 
means than violence or the violation of his personality; 
but this part of the examination must never be com- 
municated to the person concerned. He should be 
spoken to at his own level—that is to say, according to 
his sense of responsibility, will-power and tendencies, in 
order to co-ordinate all his reactions in a manner 
different from that in which he would have done on his 
own initiative. 

If it is truly a matter of education, the danger of 
indiscretion is not so great. We here enter the field of 
professional medical secrecy, which must be understood 
in a very wide sense (psychology, sociability of the 
person concerned, etc.). The personality examination 
is merely a clinical instrument—still incomplete and 
still in the process of development, and the individualiza- 
tion of the penalty in the prison system is already very 
flexible in my country. The present flexibility exists 
even before the examination, and the scientific aspect is 
greatly neglected because it has been thought that the 
criminological sciences actually existed, when they were 
only in the painful process of taking shape. 

Another great danger is to have too rigid an idea of 
what a prisoner should become. It can very well happen, 
and this is an everyday occurrence, that the ideal set for 
him is not one that he can attain or even one suited to 
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his personality. An offender may have developed very 
satisfactorily in prison even if he has deviated far from 
the perfection hoped for. This new, unforeseen balance 
must be studied in order to discover whether it may last, 
and the fact should serve to modify views and widen 


experience. It is only in this way that penal science 
can progress and contribute to criminology. 

When we in Louvain note on the observation form of 
an offender that among his reactions there will probably 
be periods of revolt or unexpected outbursts, we are not 
doing useless work even though we do no more than 
predict. For, when the reaction occurs, the doctor 
will be called instead of any more or less appropriate 
disciplinary action being taken. In some cases such 
action has to be taken, in others it cannot be; medical 
or para-medical action is called for and this, in its 
seeming simplicity, is already a step forward. 

Neither the prison environment nor the study of 
personality have any re-educational effect; they must 
simply not make development impossible and must even 
encourage and supervise it once the minimum conditions 


have been achieved. In the last analysis it is the prisoner 
who rehabilitates himself; the educator merely supervises 
his progress or rehabilitation, which can work only from 
within, through the clear conscience and will of the 
person concerned. 

Briefly, attention should be drawn to the fact that the 
examination made by the prison services is but an 
instrument, the clinical character of which we must 
endeavour to develop more and more. It must represent 
an attempt to form a scientific image of the person, 
which replaces him and through which his actions can 
be better assessed, his development judged and his 
reactions anticipated. This system of representation is 
in reality a determinist system—while the person 
represented lives in freedom and responsibility. For 
that reason it can be used only with an adroitness that is 
very difficult to acquire and the person concerned must 
never know about the examination (for in his eyes it 
would be an excuse for everything). For that reason 
such an examination cannot be used at the time of the 
judgment. 


The scientific examination of offenders and the observance 


of human rights* 
By Henri Laugier ** 


In considering the problem whether the thorough 
examination of offenders and the social environment in 
which they live can be reconciled with the precepts laid 
down in the Universal Declaration of Human Rights, 
I cannot, as a biologist and an average Frenchman, rid 
myself of the impression that some captious lawyer has 
tried to raise problems which do not exist, or that some 
ingenious conservative has attempted to set up the 
Universal Declaration as a barrier to social progress in 
the prevention of crime. 

If we follow such reasoning to its logical conclusion, 
we may foresee the day when a legal purist, an inflexible 
and relentless champion of human rights, will raise the 
weighty question whether the organization of one-way 
streets to ease the traffic in large cities is compatible with 
article 13 of the Declaration which proclaims the right 
of everyone to freedom of movement within the borders 
of a State! 

To my mind, lawyers would be well advised not to set 
up obstacles to the progress of criminal biopsychiatry, 


* Translated from the French. 


** Professor at the Sorbonne; former Assistant Secretary- 
General, Department of Social Affairs, United Nations. 
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which alone is capable of providing modern society with 


effective weapons against the rising wave of crime. 


The question of the examination of juvenile or adult 
offenders is only one aspect of a much broader problem 
which is daily becoming more and more widespread 
throughout the organization of modern society. Modern 
societies are essentially co-operatives for the utilization 
of the physical, sensory and intellectual capacities of the 
individuals, men and women, children or adults, who 
compose it. The purpose of this vast co-operative is 
the fullest possible adjustment of individuals having 
different characteristics, to the various functions of the 
co-operative which call for different abilities. It then 
becomes clear that this process of adjustment and 
distribution can be based only on the fullest possible 
knowledge of the individual. A differential knowledge 
of individuals is a prerequisite to any attempt to satisfy 
the essential concern of society with ensuring that 
individuals perform their functions effectively and 
consequently achieve the happiness which comes from 
the realization that they are well adapted to the work 
they perform in society. 





Slowly, but surely, individuals and governments are 
becoming more aware of the need for complete biological 
examinations of individuals (children as well as adults) 
with a view to a rational organization of society. Such 
examinations are becoming more common in all 
countries; they are being adapted to vocational guidance 
and selection (the periodical examination of drivers of 
motor vehicles, examinations of all kinds of skilled 
persons in industry, the classification of military draftees, 
etc.) ; they are being adapted to the control of sports, the 
study of predisposition to accidents, the differential 
diagnosis of human types, the determination of physical 
age, and so on. 

Let us, moreover, recognize that the general trend of 
thinking is towards more complete analyses of the human 
personality. These analyses aim at defining the 
characteristics of the human being by making various 
anthropometric measurements (measurements of height, 
weight, various anthropometric relationships, etc.), 
physiological methods (cardiac and respiratory charac- 
teristics, muscular strength, recuperation potential 
during work, etc.), biochemical methods (blood and 
urine characteristics, etc.), the measurement of sensory 
functions (sight, hearing, smell, touch, etc.), the methods 
of experimental psychology (visual and auditory, reaction 
time, simple or complex choice, memory, technical 
aptitude, logic, etc.), character study and the analysis of 
general reactions to the environment. 

These examinations are, accordingly, gradually 
becoming more complicated, more exhaustive and, in our 
view, this is as it should be. The different personality 
characteristics are interrelated and interdependent 
through the humours and the nervous system; the 
reaction of an individual towards his work or his reaction 
in a specific situation results from the integration (with 
coefficients as yet little known) of the factors emanating 
from all his various biological characteristics. That is 
why the classifications of human types, which have 
been successively purely anthropometric (long-lined, 
short-lined, brachycephalic, dolichocephalic, etc.), phy- 
siological (respiratory, muscular, digestive, vagotonic, 
sympathicotonic, etc.), psychological or psychiatric 
(introverts, extroverts, etc.), are now becoming bio- 
typological, or, in other words, why they endeavour to 
combine all the measurable characteristics in describing 
human types or in defining personality. 

All my life I have fought for the protection and 
observance of human rights throughout the world. But 
who would dare to assert that the principle of a complete 
examination of individuals, considered to be essential for 
the rational organization of social groups, is contrary to 
the Universal Declaration of Human Rights? Let me 
give you a case in point. A group of lawyers, ardently 
dedicated to the total protection of those rights, boards 


an aeroplane to cross the Atlantic. For several hours, 
the lives of these lawyers are completely in the hands of 
the pilot. They depend not only on his state of health, 
but on the speed of his simple reflexes or his reactions 
and the precision of his reactions when faced with a 
choice. Sometimes they depend primarily on his 
character, his emotivity, his ability to remain supremely 
calm and imperturbable in an emergency. Who would 
dare maintain that, in the name of human rights, that 
pilot should not first have been subjected to every 
possible examination and to every imaginable scientific 
test devised by contemporary science—with all its 
imperfections—which, so far as humanly possible, will 
enable us to predict the general behaviour of the pilot in 
a tragic situation? 

If it is conceded that the safety of those distinguished 
passengers justifies the complete examination of the pilot 
or pilots responsible, how is it possible to evade the 
logical conclusion that the protection of society, if and 
when it is undermined by crime, justifies and makes 
legitimate the complete examination of either juvenile 
or adult offenders? Such examinations have a twofold 
purpose: social defence and the provision of effective 
measures for the benefit of the offenders or potential 
offenders themselves, where biological or social therapy 
is possible. 

There seems to me to be no doubt that a great harm 
will be done to the authority of the Declaration of Human 
Rights if it is presented to peoples and governments as 
giving to citizens inviolable rights the exercise of which 
cannot be limited, in specific cases, by the living rules of 
society and in the interest of the community itself. | 
usually give the following simple, suggestive example. 
The freedom of movement of motor traffic from the 
Opera to the Bastille is actually guaranteed for everyone 
only if a substantial number of limitations are rigidly 
imposed on everyone (the obligation to stop for red 
lights, keep to the right, observe one-way street signs, 
“no parking” signs, traffic circles, etc.). 


If everyone were to demand the right to absolute, 
anarchical freedom, such an anarchical claim would 
immediately create confusion and traffic congestion 
which, in turn, would make it wholly impossible for 
everyone, individually and collectively, to enjoy any real 
freedom of movement. 

To give another example, the United Nations Sub- 
Commission on Freedom of Information, which is 
concerned with organizing the protection of that 
fundamental right, has recognized that there can be no 
real freedom of information for everyone unless a certain 
number of restrictions and limitations on full and 
anarchical freedom are generally imposed and accepted. 
And that is what happens every time an attempt is made, 
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jn an organized community, to study the conditions for 
the exercise of any human right. 

If this is really so, I am convinced that we must accept 
the premise that nothing in the Universal Declaration of 
Human Rights can prohibit the complete examination of 
offenders, be they adults or children, by the use of every 
biological method accepted by contemporary science at 


the time when the examination is made. In my opinion, 
the best way to prevent crime lies in the fullest possible 
examination of juvenile and child offenders. During 
early adolescence, some children begin to show signs 
of character disturbances, minor pathological sexual 
reactions, a tendency to minor or major crimes. The 
effective prevention of crime requires the examination of 
such children in order to identify those with pathological 
heredity, or with health disturbances that can be 
treated medically, those whose disturbances have been 
brought about by a poverty-stricken or depraved social 
environment and who should be removed from that 
environment, those who should be sent to a school for 
mental and moral reform, those who should be placed 
under occasional social or medical supervision, and those 
who should be subjected to permanent rigid control and 
re-education. Therein we have the fundamental basis 
of crime prevention. And I would be glad if, after 
discussion, the study group could recommend that the 
United Nations should establish a pilot project to serve 
as a model and central research laboratory for those 
problems. The centre, to be set up in a country which 
would be glad to have it operate in its territory, should 
have at its disposal adequate material resources to enable 
it to undertake all necessary biological examinations of 
young offenders. Organized in an international spirit, 
itshould become the research centre for scientific experts 
from various countries and should have at its disposal 
the means of treatment, observation, teaching and 
education considered necessary for the rehabilitation and 
cure of child offenders. It should accept trainees from 
all countries for lengthy periods, young people who wish 
to learn recent techniques of biopsychiatry with a view 
to the subsequent application in their own countries. 
Nevertheless, in order to calm what I consider to be 
the exaggerated, but sometimes legitimate anxiety of 
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uncompromising lawyers (for example, cases of violation 
of the conscience), we might perhaps suggest that the 
methods of examination to which adult or juvenile 
offenders would be subjected should be agreed upon by 
a national, or even an international committee composed 
of legal experts, experts in biopsychiatry, and criminal 
biotypology, all equally ardent supporters of human 
rights, human dignity, social defence, the prevention of 
crime and the progress of the science of man. These 
methods should not be agreed upon once and for all; they 
should be reviewed periodically so that at all times they 
will keep pace with the progress of knowledge, and—at 
the risk of provoking a storm of protest—I would express 
the wish that the directives of that committee should 
be as liberal as possible, at least liberal enough, in 
specific cases and with specific guarantees, to allow for 
experimentation. The vile actions of the disciples of 
infamous Nazi ideologies have quite rightly called forth 
legitimate indignation against any experimentation on 
human beings. But we must remain calm. The first 
doctor who administered the first aspirin tablet to a 
patient actually performed an experiment. When the 
great Pasteur, with his deep respect for human dignity, 
undertook the responsibility for using his technique for 
curing rabies in the shepherd Jupille, he was in fact 
performing an experiment. The first doctor who 
administered an anaesthetic to a man was also performing 
an experiment, and one who aroused the passionate 
indignation of the greatest scientists of the time in 
memorable meetings of the Academy of Sciences. Yet 
today aspirin, the treatment of rabies, and anaesthesia 
are in universal use. 

This, like everything else is a question of degree. 
Respect for human dignity and human rights must at 
all times guide those who administer the examinations. 
In order to maintain that respect, certain administrative 
rules, which, it is hoped, would be intelligent and liberal, 
might even be necessary. But to raise the problem 
whether biopsychiatric examinations of offenders are 
contrary to the provisions of the Universal Declaration 
is to set up artificial obstacles in the way of social 
progress in order—this being the most charitable inter- 
pretation—to knock them down again. 








examination of offenders’ 
By the Reverend Father Vernet ** 


I propose, in this report, to study in turn the 
moral and psychological implications of the scientific 
examination of offenders. The report is divided into 
two parts, the first or theoretical part dealing with the 
scientific examination and the question of professional 
secrecy, which is more particularly an ethical question, 
and the second or practical part dealing with the use to 
which the results of the scientific examination are put, 
which is more particularly a psychological question. 

I shall deal with these two subjects in the spirit of this 
meeting, that is, the rehabilitation of the individual as 
far as possible while at the same time protecting society. 

This report summarizes the work done by the French 
Section of Moral Sciences of the International Society 
of Criminology, and is thus the result of team work; it 
sets out the views and agreed conclusions of the 
magistrates, physicians, lawyers, psychologists, moralists 
and chaplains who have jointly studied and discussed 
these problems. 


Preliminary considerations 


The extension to adults of new methods which have 
proved their value in the case of juveniles is a logical 
result of the success of such methods. It is hoped that this 
will soon be the chronological order of reforms under- 
taken in the legal and penal fields. But is it theoretically 
possible to treat the two cases in exactly the same way? 
We do not think so, for the following reasons: 

It is agreed that it is not necessary to obtain the consent 
of juveniles before giving them a medical examination 
because they are considered as being still under parental 
control. The judge merely takes the place of the parents 
and has the right to make decisions on behalf of, and 
for the benefit of, the juvenile. The child, in view of his 
lack of maturity, needs the help of a guardian who can 
watch over his interests better than he himself could. 

But does the same reasoning apply to an accused adult? 
An adult is assumed to be completely compos sui, master 
of his fate: No one has the right to act for him in 
decisions which concern him, except where he voluntarily 
renounces the rights which society accords him and 
so confers on society the power to dispose of his 
prerogatives. Prior to sentence the accused must, 


* Translated from the French. 


** Chaplain to the Centre national d'orientation at Fresnes, 
and President of the French Section of Moral Sciences of 
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however, be regarded as not guilty, that is, as not yet 
having lost his rights to the inviolability of his person, 
Can society in such cases order him to submit io a 
scientific examination without his prior consent? 

The question forms part of the very difficult problem 
of the priority of the general good over the rights of the 
individual. Society inevitably decides the issue in its 
own favour by the very fact that it orders an inquiry, 
In order to protect itself, it arrogates to itself the right 
to search the suspect’s home, to violate his domicile, to 
discredit his reputation and even to arrest and imprison 
him before any proof of his guilt has been established, 
while at the same time presuming him to be innocent. 

It is difficult to see what else could be done. It was, 
however, important to underline the theoretical anomaly 
of a common situation by considering the strictly legal 
rights of the individual which can no longer be respected 
in the case of the scientific examination. The difficulties 
with which we are confronted in the case of scientific 
examinations are the same as, and no greater than, those 
applying to the theoretical justification of any investiga. 
tion, police, social or medical. 

The practical solution of this theoretical problem 
would be to safeguard the rights of the accused adult by 
stipulating in the statute relating to the scientific medico- 
psycho-social examination that it is to be made only with 
his consent. 

From our point of view, the scientific examination is 
not the same as the psychiatric examination, nor is it the 
same as the physical or psychological examination 
carried out specifically for prison purposes. It is a 
combined physical, psychological, psychiatric and social 
examination in line with the theories and methods of 
adult treatment now in the process of evolution, and is 
therefore more comprehensive than the elementary 
examination made by the medico-legal expert. 

In accordance with the development and present trend 
of French law, this examination could even be made as 
soon as the accused is remanded in custody. The 
historical background of this trend is summed up by 
Pinatel as follows: 

“In the case of juveniles, the first step was a medico- 
psychological and social investigation carried out 
after judicial disposition. This was the first 
procedure introduced by Father Heuyer, about 1923, 
at the La Rocquette prison in Paris. This examina 
tion, which was made after sentence, was subsequently 
carried out during the proceedings, before sentence 
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was passed. This new procedure was confirmed by 
the Ordinance of 2 February 1945. 

“In the case of adults, the position is exactly what 
it was in the case of juveniles prior to 1923. Prisoners 
serving a long-term sentence are given a medico- 
psycho-social examination at the Centre national 
d orientation at Fresnes. It is desirable that this 
examination should in future be carried out in the 
course of the judicial proceeding—precisely the same 
change as was made in the case of juveniles.” 


The scientific examination and professional 
secrecy 


It seems to be appropriate to raise the question 
whether the medico-psycho-social examination involves 
the problem of professional secrecy, so as to show that 
itdoes not arise. The deciding factor is the fundamental 
distinction between an ordinary medical practitioner and 
an officially appointed medical officer and his assistants. 
Since the accused is to be examined by order of the 
judicial authorities and since he does not select the 
doctor, psychiatrist, psychologist or psychotechnologist 
who is to examine him, neither the provisions of article 
378 of the French Penal Code nor the obligations of 
professional secrecy are applicable. Strict discretion is, 
however, obviously essential to avoid the unfortunate 
consequences of revealing any personal shortcomings 
or family secrets. But the legal and moral basis for this 
obligation is not to be found in the provisions of article 
375 of the Penal Code. 

The doctor or legal adviser selected by the accused 
is required to observe professional secrecy because he is 
a confidant, freely chosen by the person confiding in 
him. There is no freedom of choice in the case of an 
interrogator appointed by others, as is the case with the 
medical officer and other persons assigned to assist him 
in his task of making an expert examination and 
preparing a report. 

It might, however, be argued that counsel appointed 
ex officio by the bétonnier (President of the local Bar 
Council) is always bound to observe professional secrecy. 
It would therefore appear that professional secrecy is 
governed not by the free choice of the confidant to whom 
the secret is confided, but by the need to protect the 
person whose most intimate secrets must be respected. 
To clarify the issue, it may be noted that in the imaginary 
case under consideration, the accused leaves it to the 
batonnier to select a confidant for him. Instead of 
exercising his right to select his own confidant, he leaves 
it to a third party to do so. It may therefore be held 
that there is a sort of contractual arrangement between 
the batonnier and the accused: the batonnier becomes, 
80 to speak, the agent of the party accepting his proposal. 
The bétonnier is, moreover, not a government official: 
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he has no public authority whatsoever. He is the person 
whom the accused trusts to select someone in whom he 
can confide. Indirectly, therefore, the basis of the 
arrangement is once again a relationship of mutual 
confidence, the disclosure or deliberate confession being 
made in virtue of a kind of contract, at least implied. . 

For the benefit of those who would reject such a purely 
juridical argument as too restricted and no longer 
applicable to present circumstances, and who would thus 
consider that professional secrecy must be observed even 
by persons who have not actually been the recipients of 
confidences, it must be pointed out that the courts have 
ruled that agents d'affaires (registered law agents) and 
cabinets de contentieux (legal advisers) are not required 
to observe professional secrecy and are therefore not 
punishable under article 378 of the Penal Code. Since 
the interpretation of article 378 of the Penal Code is 
restrictive, its extension by analogy would be a matter 
for the civil and not the criminal law. 

It is clear that a physician appointed by a court who 
disclosed, outside the chambers of the examining judge, 
what he has learned by virtue of that appointment, would 
be punishable under article 378. Such a physician is 
guilty of abuse of office because he is acting as an 
officer of the court and in this capacity he is bound by 
the rules of judicial, not medical, professional secrecy. 

Lastly, a practical observation may be made proving 
that professional secrecy is not involved in the case of the 
disclosure of information not obtained in confidence. 
In all serious cases, and criminal cases in particular, in 
which a civil plaintiff is involved, the latter is entitled 
equally with the accused to have access to the documents 
in the case. No violation of professional secrecy is here 
involved since no personal confidences were involved. 

Concluding the first part of this paper, we may ask 
whether those who feel bound to oppose scientific 
examinations in the name of professional secrecy are not 
confusing two issues: 

The first is whether or not any violation of professional 
secrecy is involved. It has been shown that none is 
involved, since there is no question of a secret confided 
but disclosed; since the subject does not speak in 
confidence but undergoes examination; since he remains 
perfectly free to mislead, to resist the examination, to 
refuse to speak, or to deceive. These disclosures also 
do not necessarily betray a secret, in so far as there are 
often obvious indications of the facts which are sub- 
sequently confirmed and revealed more fully by the 
scientific examination. There is therefore no violation 
of professional secrecy. 

The other issue is whether the individual, his family, 
or society may suffer if the results of the examinations 
and investigations are made public at the trial, or even 
entered in a record which may become accessible to 








others. The elementary principles of ethics, justice and 
social relations demand the exercise of professional 
discretion. 

We may therefore conclude this first part by stating 
that the members of the Section of Moral Sciences are 
unanimously agreed on the following: 

(1) The scientific examination of offenders is desirable 
(statements by Presiding Judge de Bonnechose at the 
Hamburg and Niirnberg trials). 

(2) There is a difference between the findings of a 
compulsory scientific examination and a confided secret. 
Until new legislation is enacted to supplement article 378 
of the Penal Code, which is construed restrictively, the 
list of persons subject to the rules of professional secrecy 
is limited. 

(3) Precautions must be devised to avoid untimely 
disclosure of any information obtained by means of the 
scientific examination which might injure the accused’s 
family or the accused himself. 

The last of these points is of a practical nature and will 
now be considered. 


The scientific examination and public disclosure 


The question arises whether the disclosure of the 
results of the scientific examination may not nullify the 
advantages which it seeks to achieve. 

This second part of the report is concerned with 
practical considerations relating to the expert examina- 
tion, the preliminary hearing, and the trial, i.e., the 
three successive stages at which use is made of the 
information provided by the scientific examination. 


1. THE PROBLEM OF THE ACCUSED PERSON’S 
STATEMENTS TO THE SCIENTIFIC EXPERT 


For a proper study of this problem we must consider 
the expert’s assignment since, to quote Faustin Hélie, “the 
expert examination is no more than an assignment”. The 
nature of the expert’s assignment depends on what his 
function is deemed to be; the task entrusted to him by 
the judge may be differently interpreted according to 
whether he is regarded as an officer of the court or as 
a technical judge. 

It is everywhere agreed that it is for specialists to 
decide whether total or partial insanity does or does not 
account for the acts in question; whether the acts were 
committed in a period of temporary lucidity; and 
whether certain mental disorders completely submerge 
the intelligence or the will in some circumstances and 
merely dull them in others. 

Argument arises as to the powers the expert is to be 
given in relation to the accused—especially his right to 
include in his report a statement of the facts as made 
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to him by the accused, or the latter’s “confidences” as to 
his personal feelings which may support the accusation 
by revealing a whole new side to his character. 


The expert as an officer of the court 


Under French criminal law, as it stands at present, 
the expert is regarded as an officer of the court; he is 
required to obtain all material and technical information 
and these findings, together with his conclusions, are 
considered by the judge. 

The expert conducts his examination as he sees fit, 
using his own methods. 

In his manual for examining judges, Marquiset cites 
the following important ruling of the Supreme Court 
which admirably sums up the notion of the expert as an 
officer of the court: 

“The examining judge, when ordering an expert 
examination and appointing experts, enlists the 
services of genuine assistants whom he may authorize 
to attend interrogations and searches, just as he him- 
self may be present at their technical operations; it 
is his right and duty to give them all the information 
in his possession so as to guide them in their duties 
and direct their operations.... Abuse would arise 
only if he sought to influence their views or attempted 
to usurp their functions in the performance of their 
duties, the expression of their expert opinions, or the 
formulation of their conclusions.” (Crim. 25 January 
1917 No. 23). 

It would therefore appear in keeping with the general 
spirit of the law to authorize the expert to make investiga. 
tions into the facts themselves. This would present little 
difficulty in the case of purely scientific examinations 
such as chemical analyses or the study of stains, 
fingerprints or handwriting. In the case of medical 
examination, and particularly psychiatric examination, 
professional discretion (not professional secrecy, as we 
have seen), is, however, involved. 

The expert, being appointed by the judge, must provide 
him with full information about the circumstances in 
which the events occurred, as well as about the possibility 
that the accused was not fully responsible for his actions 
or was even in no way responsible. This flows logically 
from article 75 of the Penal Code, which provides that 
a person may not be held responsible if he was insane 
at the time the events occurred. This constitutes 4 
specific provision of criminal law and, so to speak, a 
legal definition of the expert function. 

The expert must therefore take all necessary steps and 
inform the judge of his conclusion, since it is the judge 
alone who will have to decide. The expert provides 
him with precise scientific data obtained from the 
investigations ordered by the judge under article 64; 
the judge must, however, base his decision not on the 
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expert report alone, but on all the information available 
to him. 

In conducting his investigations, the psychiatrist does 
not, however, proceed in the same manner as other 
experts; he does not merely deputize for the judge who 
is unqualified in this highly intimate field. He can 
only perform his task successfully by creating between 
himself and the subject a doctor-patient relationship, 
marked by friendliness and goodwill on the one hand 
and by confidence and a relaxed state of mind on the 
other. In the case of an examining judge and the person 
called upon to answer to him for his acts, the atmosphere 
is, in contrast, usually one of strain and suspicion. 

In these circumstances, the expert cannot avoid leading 
the subject on to make statements concerning the facts 
themselves. 

Since the expert is at present regarded in law as an 
officer of the court, there is no doubt about it that he 
should also include such statements in his report. The 
expert is not bound by the rules of professional secrecy 
which a physician must observe. There is no contractual 
relationship between him and the accused. The expert 
having been appointed by the judge, it is, moreover, his 
duty to report to the judge whatever he learns, as well 
as any statements freely made by the accused. How 
could the judge reach his own decision as to the mental 
responsibility of the accused if he received only ex 
cathedra conclusions from the expert? 

Does it follow that if the accused incautiously makes 
admissions when his counsel is not present, the judge 
can take such admissions into account in making his 
decision? 

The trend in French legal practice is clearly away 
from the extraction of admissions. The examining 
judge verifies an admission by means of the evidence 
and the depositions of witnesses. If an accused person, 
whe has at all times the right not to reply, were induced 
to make admissions, any such admission included in the 
report would have no value in French law since, as we 
have already indicated, the expert is not a judicial police 
officer, and the accused or his counsel would have the 
right to challenge it, to have it ruled out of court, in the 
same way as an admission made to the police. 

Lastly, it should be noted that in most cases the only 
person to question an expert called to testify in court 
concerning the behaviour of the accused at the time of 
the offence will be counsel for the defence; it is to the 
latter’s advantage, if his client has been found to be 
normal, to impugn the expert’s evidence and it is he who 
in such cases will make use of the expert report. While 
the psychiatric report cannot in any case injure the 
accused, it is in the interests of the defence to be able, 
like the judge, to challenge the expert’s opinion when 
it is adverse. 
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One observation must, however, be made: the expert 
cannot report confidences imparted to him by the accused 
during examination under narcosis since the subject’s 
will is no longer his own. 


The expert as “technical judge” 


“The expert is, in a manner of speaking, a technical 
judge, in fact, the real judge. It is somewhat 
paradoxical that he should be selected by the person 
whom it is his duty to enlighten.” 


This opinion of Toulouse (Annales de médecine 
légale, 1934, page 224) is in sharp contrast with the 
current legal theory of the expert as officer of the court. 

The expert, regarded as a mere judicial aid, is widely 
criticized for lacking independence and, since the 
introduction of the cross-examination into the pre- 
liminary judicial investigation, for being contrary to 
the elementary safeguards for the protection of the 
defence. 

To regard the expert’s report as merely a technical 
and medical document intended to advise the judge is to 
recognize that the expert is not only non-partisan but also 
above the proceedings. He cannot be cross-examined. 
In these circumstances, and especially when considera- 
tions of social defence are involved, the expert-judge 
delivers an opinion, the only qualified opinion, which, 
while not binding on the judge, nevertheless cannot 
properly be challenged since neither party is competent 
to do so. 

Under such a judicial system, the expert’s report may 
conceivably relate only to his examination, his diagnosis, 
and the proper interpretation to be placed on that 
diagnosis, without mentioning the facts with which the 
accused is charged or the statements made by the latter. 
Any such statements made to the expert would be 
covered by “official secrecy”. Realizing the effect his 
conclusions will have on the sentence, the expert will 
disregard the moral concept of responsibility and will 
make social defence his prime consideration. 

This concept of the expert’s function would lose much 
of its attraction if the procedure for his appointment 
were modified by the introduction of minimum safe- 
guards, such as the following: 


(1) The selection of one of the experts by the judge 
from a list of three proposed by the defence (these experts 
would have to have the same qualifications as the 
others); and 


(2) The notification of the defence not only of the 
judge’s order but also of the receipt of the report, an 
arrangement which would be feasible in view of the fact 
that the expert examination would no longer be secret; 
counsel for the defence would thus have the opportunity 
to make any observations in writing, which would be 








submitted to the experts for any reply which might be 
called for. 

We must note the dangers to which the disclosure of 
the results of the expert examination, however conceived, 
may lead: 

(a) An attempt may be made to prove by means of a 
psychological examination that the accused person either 
in part or totally lacks the capacity of responsibility for 
his actions, so as to enable him to escape the punishment 
he would otherwise incur. The slightest defect, the 
smallest personal antecedent, may be used to make the 
judges admit not indeed the certainty, but the mere 
possibility that the accused lacks the capacity of being 
fully responsible for his actions, thus creating important 
extenuating circumstances ; 

(b) His statements, whether voluntary or induced, 
may plunge the accused into a real moral crisis, release 
morbid thoughts hitherto repressed, making him suspect 
his conscience and doubt his power to control his 
instinctive tendencies. 


2. PROBLEMS RELATING TO THE ORAL PRESENTATION OF 
INFORMATION 


Trials are always held in public. Under French law 
a judge can at present order a case to be tried in camera 
only if to hold it in public would be prejudicial to the 
public interest or to public morality. Since the accused 
is always present, the effect of disclosures would, more- 
over, remain the same at a trial in camera, as they would 
in all cases be made in the presence of the accused. 

During the preliminary judicial investigation, the 
legal representative of the accused has unrestricted access 
to the court record. The documents are read to the 
accused only in the unusual event that he has had no legal 
representative, and then only after the investigation is 
closed. i 

At the trial, both the presiding judge, who alone has 
access to the file and must inform the other members of 
the bench, and counsel for the defence, who cannot have 
the documents read in the chambers, naturally tend to 
make known the whole text or large portions of the 
information relating to the personality of the accused, 
since the latter is an important factor in the determination 
of responsibility and in the application of the penalty. 

The danger inherent in this procedure is twofold: 

(1) If the accused acts in bad faith, he will be apt to 
pretend that his actions are affected by any family or 
personal defects which may have been disclosed, or to 
exaggerate their effect; thus, through a desire to protect 
one person, the reputation of another innocent person 
may be injured. 

(2) Ifthe accused acts in good faith, his mind may be 
disturbed by such disclosures, and in any case his moral 
resistance cannot fail to be affected by them. (This is 
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why patients are often not informed of the seriousness 
of their condition; this maintains their willpower and 
resistance). Thus, through a desire to cure a person, 
one may injure him for life. 

Nevertheless, since the trend of the law is towards the 
greatest possible personalization of the penalty, the 
disadvantages we have indicated should not have the 
effect of eliminating or rendering less frequent recourse 
to family, social and medical investigations, which are 
essential factors in such individualization of penalties, 

Investigations continue to be necessary and must 
always be carried out since they can only benefit the 
accused. As the maximum penalty is determined by 
law, their effect in all cases is to mitigate the severity 
of the penalty. 

One solution might be for French law to provide that 
where it is recognized that a person’s capacity for 
responsibility is restricted, the judge may impose a 
penalty less severe than the legal minimum. 

On the other hand, to disclose the results of investiga- 
tions to the public and to the accused might well be 
prejudicial to the latter and his family. Disclosures 
during the trial should be avoided by making indirect 
references and procedural changes might even be 
considered in this connexion. 


3. THE PROBLEM OF PUBLIC TRIALS 


Under the existing procedure, the accused must be 
present in all cases; only juveniles may be represented 
in or absent from court at certain stages of the 
proceedings. A case may, moreover, be tried in camera 
only by way of exception, and it would not be desirable to 
make this procedure more frequent, since this would 
remove judicial proceedings from public scrutiny. The 
only way to avoid the disadvantages of publicly 
disclosing the results of investigations would seem to 
be to make provision, for this particular purpose only, 
for a procedure akin to that adopted in closed hearings 
or in cases involving juveniles. 

One solution might be to have the results of the various 
investigations read and commented on at a private 
hearing, in the presence of the public ministry and the 
defence (and possibly of a member of the family acting 
as a sort of guardian). At the public hearing these 
investigations need no longer be brought up except by 
reference or allusion. This would provide a safeguard 
against any indiscretions on the part of the jury and 
especially on the part of the Press. The defence counsel 
would, however, retain the right, under the supervision 
of the presiding judge and on his own responsibility, 
to refer more fully to these examinations if he considered 
it to his client’s advantage to do so despite the risks we 
have indicated. He would then assume the responsibility 
for any upset this might cause the accused. 
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This solution would appear to safeguard the funda- 
mental principles of oral presentation and publicity. 


General conclusion 


Having considered the legal aspects of the difficult 
problem of the scientific examination of offenders with 
a view to their rehabilitation, the aim of the Section of 
Moral Sciences is to show the moral factors involved, for 
a moral problem undoubtedly exists. 

Let us therefore assume that the legal problem has 
been solved and that it is proposed to revolutionize the 
existing criminal policy and to base it in future on the 
rehabilitation and treatment of the offender. 

There can be no doubt that medico-psychological and 
social examinations are of great value, especially in the 
course of the judicial proceedings, and serve a twofold 
purpose: they provide information which will assist the 
judge in reaching the appropriate decision, and they 
suggest a course of treatment for the offender. From 
the moral point of view there is universal agreement on 
this point. 

It must, however, be admitted that there are other 
aspects of the problem on which it is more difficult to 
form a moral judgment. We have already raised the 
questions of professional secrecy, of the reputation of the 
families concerned or of third parties and, lastly, of the 
medical treatment or re-education of the offender, since 
these considerations might conflict with the principles 
of oral presentation and publicity embodied in our 
judicial procedure, if we were to change our present 
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criminal policy and were to make the medico-psycho- 
logical and social examination of the accused compulsory 
without providing him with all the necessary guarantees 
of discretion. 

Nevertheless, since the solution of legal problems is 
not a matter for the Section of Moral Sciences, we may, 
provided that the disadvantages resulting from the 
present procedure are avoided, conclude that scientific 
examinations are desirable and hope that they will be 
carried out in practice. 

But if, on the other hand, no procedural changes are 
introduced when scientific examinations are made 
compulsory, then, in such case and only in such case, we 
would wish the examination to be carried out after 
sentence has been passed, as part of the penalty, so as 
to ensure that innocent third parties and the accused 
himself are protected by professional discretion, to 
preserve the value of the proceedings as a warning to 
others, and also to shield the judge from the charge of 
having allowed himself to be influenced by the scientific 
techniques involved in the examination instead of 
imposing the penalty according to the nature of the 
offence. This would be a way of rendering justice, 
which, while tardy perhaps, would not be affected by 
public opinion or by any upset caused in the mind of 
the accused. It would constitute an attempt to reconcile 
as far as possible two irreconcilable elements: the 
rehabilitation of the individual, with its benefits, and 
the requirements of social defence. 

This is a provisional solution—until such time as your 
skill and conscience achieve a higher justice in the world. 








D. Biological and Physical Examination 


The biological and somatic examination of offenders* 


By Marcel Alexander ** 


This general report on the biological and somatic 
examination of offenders will deal successively (relying 
chiefly on the experience of the anthropological labora- 
tories of the Belgian prisons) with the anthropometric 
and morphological examination; physiological and 
biological characteristics; biotypology ; endocrinological 
research; pathological conditions; the nervous system 
and the sensory organs. 

Ever since records began to be kept by Dr. Louis 
Vervaeck, the physical examination of sentenced 
offenders by the anthropological laboratories of prisons 
in Belgium has included a long series of anthropometric 
data. In keeping with the ideas of Broca, Lombroso 
and their disciples, it was the object of anthropology to 
verify the existence of a physical type corresponding to 
the born criminal or offender. 

By comparing the measurements of military recruits 
with those of offenders who had attained the age at 
which they would normally have appeared before the 
recruiting board, Louis Vervaeck succeeded in stating 
the problem precisely, and he showed, inter alia, that if 
the comparison covers a large number of subjects, more 
anomalies will be found to occur in the offenders’ group 
than among the general population, and that extreme 
measurements (height, weight, cranial perimeter and 
other measurements) will be found to be more common 
among offenders. ; 

In the early stages of his research, this great crimino- 
logist took a large number of measurements, as was and 
still is the custom in the case of ethnographic anthro- 
pology. At a later stage he decided that, in this field 
of interest, an abundance of quantitative data were not 
necessary. 

In 1922, for example, it was still usual to take thirty- 
eight measurements of the skull and twenty-five of the 
body. For the purposes of the record proposed by 
Vervaeck, which was accepted in 1938, only eleven head 
and sixteen body measurements were required. Since 
then the practice has been simply to take the measure- 
ments and to work out whatever indices are likely to be 
of interest. They may be of interest from the point of 


* Translated from the French. 
** President of the Ecole des sciences iniadiesione 


University of Brussels, and Director of the Prison Anthro- 
pological Service in Belgium. 


view of general theory in that they tend to support or 
disprove some theory of criminal anthropology. 

There is no need to mention the value of measurement 
for the purposes of identification nor the success of the 
Bertillon system before identification by fingerprints 
became generally accepted. In any case, the anthro- 
pological laboratories should operate along lines quite 
distinct from those of the police laboratories or of the 
judicial identification services. 

The indices of physical strength (Pignet or modified 
Vervaeck type) are always computed according to the 
measurements obtained. They are of theoretical interest 
for the purpose of discovering the connexion between 
physical strength and criminality. They also have a 
direct application in the vocational guidance of prisoners. 
The measurements noted in the international record are: 
weight, height, and arm-span. For the skull: antero- 
posterior diameter, height, width, cephalic index, bi- 
mastoidian diameter, bi-zigomatic diameter, bi-goniac 
diameter, width of forehead, height of head, height of 
auditory passage, length of ear, and width of ear. For 
the thorax: axillary circumference, sternal circum- 
ference (both on inhalation and exhalation); antero- 
posterior diameter, transversal diameter (at the breast- 
bone); and thoracic index. For the limbs: length and 
width of feet, length of hands, total length of the upper 
limbs; and length of arm and forearm. 

In the case of features which are not easily measurable, 
for example the shape of the forehead, nose, mouth and 
ears, any striking peculiarity is noted. This list of 
particulars is no longer as detailed as it used to be 
when the object was to verify certain data. While of 
descriptive value, it must not be regarded as decisive by 
the medical practitioner. At one time it seemed likely 
to help in settling the question of the characteristic 
morphology of born criminals. It was felt that the 
documents assembled over many years were sufficient 
to warrant the inference that valid conclusions applicable 
to an individual could hardly be drawn from the extensive 
statistics and studies ranging over a large number of 
persons examined. 


It was from peculiar characteristics and particularly 
from morphological malformations, that it was hoped, 
and is still hoped in some quarters, to draw conclusions 
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concerning the subject’s mental and moral state. The 
expression “signs of degeneracy” (tares dégénératives) is 
still in current use. This term has to be used with the 
utmost caution. It should be realized that the expression 
“degeneracy” has not retained the meaning which it had 
in the time of Morel or even the wider significance 
attributed to it by Magnan and Legrain. 


Morphological anomalies can be a family characteristic 
without general pathological significance. They are, 
much more often than was believed fifty or a hundred 
years ago, the sign of some accident to the germ cell 
through infection (blastophthoria), toxic influence 
(blastotoxia) or some other cause not ascribable to the 
family stock or heredity proper. They may be due to a 
disease or a traumatism affecting the foetus, or occurring 
at the time of birth. It cannot be deduced from the 
existence of such signs that some factor in the family 
stock is inevitably driving the members of the family 
towards progressive decadence. 

Research into such anomalies is not, however, without 
interest. Congenital or acquired malformations or 
infirmities can play a part in the genesis of crime, firstly 
because they have economic implications in that they 
impair the subject’s value as a worker, and secondly 
because very striking malformations have affective 
repercussions in that they impair to a greater or lesser 
extent the possibility of social relations of all kinds, in 
particular emotional and sexual relations. From minor 
anomalies, which are of no functional importance, but 
which attract attention, inviting mockery or a certain 
repulsion, to major mutilations such as the absence of 
a limb, a hare-lip, a lobster-claw hand, deformities are, 
to a degree which varies with the mental make-up of the 
person affected, a possible cause of neurotic disturbances. 


Obviously we do not accept the over-simplified 
explanation which would treat such deformities as the 
sole cause of offences, but in many cases they do play 
a part, either because they hamper integration into 
the social group or provoke a feeling of revolt and 
aggressiveness, or else serve as an element justifying the 
offender in his own eyes, or because they produce their 
effects in other less direct and more complex ways. 


We must not forget that certain morphological 
peculiarities are part of the symptomatology of general 
diseases and in particular of endocrine disturbances. 
Myxoedema, acromegaly and some forms of nanism are 
essential morphological factors in the diagnosis of 
glandular disturbances. 

It should also be remembered that certain deformities 
are characteristic of a disease in the parents or an 
affection from which the person concerned has suffered 
previously. Indications of hereditary syphilis or traces 
of rickets, for example, may have some significance in 





the examination as a whole and may lead to both practical 
and theoretical conclusions. 


There should be a systematic examination of the 
thoracic and abdominal organs of each prisoner. The 
various functional studies carried out so far have not 
revealed any characteristics peculiar to offenders and 
criminals within the normal range. 

For some time, research was carried out by spirometry 
and the results sometimes gave some indication of the 
appropriate medical treatment for a prisoner; they had 
no application as regards criminological knowledge. 

The same is true of the systematic measurement of 
arterial tension. Any contribution it can make is to 
individual medical treatment, and not to the knowledge 
of offenders generally. 

It is possible, in certain cases, to use the prison 
population for the purpose of establishing statistics and 
averages of the frequency of certain non-pathological 
characteristics. It would also be possible to verify 
whether certain characteristics, which occur in a known 
distribution among the national population as a whole, 
are similarly distributed among prisoners. This could 
be done, for example, in the case of the distribution of 
blood groups, and the presence of certain substances in 
the physiological fluids or secretions. In our opinion, 
such research should not be undertaken unless there is 
some special reason for believing that the difference 
sought for actually exists. 

Deformities and other anomalies such as the inversion 
or displacement of organs are often discovered during 
the pathological examination in subjects who were 
unaware of them and in whom they caused no apparent 
direct or indirect disturbance. The same significance 
should be attributed to them as to more apparent 
deformities, since anomalies in the internal organs or 
the bone structure and the skin can very often be inter- 
preted as the result of a disease or toxic condition in the 
parents, or the sequel of an intra-uterine disease. It 
seems likely that the cause of the physical anomaly will 
also have affected the brain. This connexion between 
physical and mental defects is borne out by the study 
of a large group of abnormal persons. It does not 
necessarily exist in each individual. 

Peculiarities of coloration in the skin, the iris 
and mucous membranes are, in addition to their 
descriptive importance, of interest in the general picture 
of anomalies. The same is true of anomalies in the hair; 
they should be noted systematically since they are 
valuable for the diagnosis of endocrine disturbances 
(skin coloration in cases of suprarenal deficiency, 
hirsutism in disturbances of the hypophysis, or the 
peculiar character of the hair in cases of thyroid 
deficiency ). 








The recording of tattoo marks and voluntary mutila- 
tions should be part of the physical examination. The 
frequency of tattoo marks and their significance have 
changed since anthropological laboratories first came 
into existence. Two wars, one of which kept a large 
number of men in the trenches, and both of which 


involved as much as five years’ detention in prison camps, 


the circumstances of the occupation and the resistance, 
and long war service in many cases with Allied soldiers, 
mean that the tattoo marks now seen on the skin of 
prisoners no longer have the same significance as could 
be attributed to them before 1914. 

The fact of having submitted to tattooing is still, of 
course, in many prisoners, a sign of weakness of character 
or of some neurotic tendency. One should, however, 
refrain from hasty conclusions in individual cases. It 
is difficult to deduce anything regarding the personality 
of the prisoner from the lettering or image tattooed on 
his skin. 


In certain countries or areas where the composition of 
the population is more homogeneous, bio-typological 
research is easier than in a country like Belgium with a 
rather mixed population. 

So far the bio-typological classification in Belgian 
laboratories has followed the principles of the French 
school, of the Italian school, and later of Kretschmer’s 
descriptions. Not possessing the technical means we 
have not yet been able to try the more accurate method 
of Sheldon, which, if it is to yield useful results, should 
first be applied to a group of young delinquents, as 
Sheldon himself did. 

Conclusive results will only be obtained by the applica- 
tion of a rigorous technique. Continued research is 
desirable firstly to verify the general theses regarding 
the connexion between morphology and psychology? 
secondly, for the purpose of determining whether certain 
morphological types are more frequent among offenders 
than in the rest of the population (as is shown from the 
investigation by S. and E. Glueck into juvenile delin- 
quency in the United States), it would also be necessary 
to discover if the morphological types correspond to 
certain forms of offences or crimes. 

Morphology is valuable also because in many cases it 
indicates endocrine disturbances. The physical aspect 
of persons suffering from some thyroid disturbance, 
acromegaly or Addison’s disease, is sufficiently char- 
acteristic to suggest clinical research and laboratory 
examinations. In the Belgian prisons the clinical 
examination is the rule, except in so far as the thyroid 
is concerned. 

The basal metabolism test (essential in studying the 
thyroid function) has thus far only been carried out 
in the case of subjects suspected of suffering from 
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thyroid disturbances. The discovery of minor thyroid 
deficiencies, slight hyperthyroidism and other thyroid 
disturbances, examined without any special clinical 
indication, would make it possible to see whether and 
to what extent such anomalies influence conduct and 
moral sensitivity. So far conditions have not been 
favourable for carrying out this investigation. It is 
expected that gradually the technical equipment for 
a series of examinations into various physiological 
peculiarities and in particular the functioning of the 
ductless glands will be improved. This kind of work 
would, however, have to be organized in a way which 
is not at present readily practicable. 


Research into the endocrine system as a whole 
requires bio-chemical, radiological and interferometrical 
research, and experiments on animals. Specialized staff 
is needed, as well as a great deal of time. 

At present the (rather incomplete) research apparatus 
is in operation in the prison laboratory of medicine and 
surgery; it is used exclusively for diagnosis and is not 
concerned with research on subjects presumed to be in 
good health. It is fitting that available resources should 
be applied first to care for the sick, but it is desirable 
that increasing provision should be made for examina- 
tions of wider scope. 


The discoveries made by clinical methods as regards 
the endocrine system do not as yet go further than the 
conclusions reached in general medical practice. No 
criminological conclusions can be drawn from them. 


Having dealt with research into physiological char- 
acteristics, let us now deal more specifically with patho- 
logy. In the somatic examination a very careful search 
should be made for diseases and infirmities. Any 
disease and infirmity should be described fully. In some 
cases these factors undoubtedly play a role in the complex 
etiology of the offence, and in other cases this is a distinct 
possibility. Diseases and infirmities can produce direct 
economic consequences in so far as they render the 
sufferer more or less unfit for work and are a cause of 
poverty. It is only rarely that this explanation is 
adequate. Because they lead to a certain anxiety, 
economic difficulties disturb emotional balance, and as 
a consequence the person often, and in varying degrees, 
loses his self-control. More fundamentally, and quite 
apart from any economic effect, diseases and infirmities 
(in the same way as certain morphological defects) cause 
a complex of emotions which may end in neurosis and 
dangerous instability. In addition to the anxiety already 
mentioned, a feeling of social inferiority, a need to rebel, 
and frequently a tendency to excessive self-indulgence are 
combined in this complex. The primary object of the 
search for pathological symptoms in prisoners is not, of 
course, to draw criminological conclusions—it is rather 
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to cure the prisoner and to relieve his suffering, pain and 
infirmity. 

All disturbances should be diagnosed and, if possible, 
cured. It is, however, allowable to stress the special 
interest, for criminological research, of the diseases with 
which psycho-somatic medicine concerns itself. If there 
is one category of the sick and injured whose physical 
condition must never be neglected, it is the prison 
population. In the case of all the ailments from which 
prisoners suffer, moral treatment should be administered 
concurrently with medical or surgical treatment. 

In any case involving one of the growing number of 
diseases where physical injuries and the mental condition 
have a constant and intimate influence on each other, a 
major effort should be made to administer combined 
treatment. 

For all these reasons, it is essential that the prisons 
should possess one or more well-equipped medical 
centres where the most widespread disease can be 
diagnosed, and that the necessary specialists can be 
consulted in rare or specially difficult cases. The same 
arrangements should be made as regards treatment. 

Certain examinations should be carried out as a matter 
of course. This applies to the examination of the blood 
reactions common to syphilis; the radioscopic or radio- 
graphic examination of the thorax; urinalysis; and tests 
for skin and other parasites. These examinations are 
essential for the timely discovery of disease. They do 
not provide material for criminological conclusions. 
The incidence of a particular affliction among prisoners 
seems to parallel, generally speaking, its incidence among 
the general population. 

This was confirmed after both wars in the case of 
venereal diseases; recently the incidence of gastric ulcers 
has been found to be on the increase inside the prisons, 
as it is outside. 

The higher incidence of diabetes, following upon the 
imprisonment of a large number of war criminals 
belonging to the wealthier class, cannot be relied upon 
to support a general theory. 

The conclusion which can be drawn from the great 
variety of diseases which occur in prison and from the 
possibility of an unforeseen increase in the number of 
persons suffering from certain diseases is that provision 
must be made for a flexible and easily adaptable 
organization capable of giving a wide range of treatment. 


The examination of the nervous system may lead to 
findings of a general nature, and to findings which are 
above all of consequence to the prisoner himself. Tests 
of the tendinous, osteoperiosteal and cutaneous reflexes 
often disclose the absence, diminution or exaggeration 
of one reaction or another. Cases of asymmetry should 
always be noted. It is no longer arguable that the 





presence of anomalies in the reflexes gives rise to a 
suspicion of some intellectual or emotional defect. 

It is, however, interesting to verify whether a greater 
number of such anomalies occur in a group of offenders 
than in a comparable group of non-offenders, as was 
indicated by older statistics. When the anomaly has 
a marked pathological significance, it can, in many 
cases, indicate some special fragility of the nervous tissue 
and an excessive vulnerability of the brain. In these 
cases, too, conclusions based on nothing more than 
analogy must be rejected. The classic, clinical, neuro- 
pathological symptoms are easy to detect and the relevant 
tests should form part of the regular examination of any 
offender. The discovery of a nystagmus or a Romberg 
or Babinski sign, for example, may lead to the early 
diagnosis of some organic disease of the nervous system. 
This diagnosis, if confirmed, will but rarely explain the 
etiology of the crime, though it will yield valuable 
indications for treatment. The early detection of 
anomalies due to injuries of the diencephalon has 
become of special value ever since it was discovered that 
lesions of the nuclei in the cranial base influence the 
etiology of certain forms of perverted and anti-social 
behaviour. Slight modifications in the muscular tone, 
choreiform ticks, and discrete signs of athetosis should 
all be very carefully looked for and noted. 

In many cases criminal acts are the first signs of 
evolutive lesions of the nuclei in the cranial base, and 
sometimes a Parkinsonian syndrome or some other 
syndrome characteristic of injury to these areas develops 
during the term of imprisonment to which the offender 
is sentenced. The neurological examination can also 
disclose general paralysis at the medico-legal stage. 

The existence of a not very obvious and slowly evolving 
disseminated sclerosis is sometimes discovered in the 
prisoner in the course of a “routine” examination. Like 
other nervous diseases of which the patient is unaware, 
such an affection may have repercussions on his character 
and provoke excitability, irritability and aggressiveness. 

Enough has been said about the influence which 
diseases of the nervous system, particularly in their early 
or more indeterminate forms, may exert on the prisoner’s 
condition and treatment in prison to show that a complete 
neurological examination is indispensable. 


The examination of the sensory organs is likewise both 
a valuable source of general theory and a guide to its 
application in individual cases. Congenital deficiencies 
of one sense or another, asymmetries and pronounced 
exaggerations can be interpreted as morphological or 
functional peculiarities. Cases of loss of sensation in 
the skin or elsewhere of the type generally described as 
hysterical manifestations are rare in Belgian prisons. 
Other anaesthesias or paraesthesias are of help in the 








diagnosis of lesions or systematized diseases of the 
neuraxis. Sight defects should be analysed, firstly with 
a view to their correction by treatment or by the use of 
spectacles, and secondly with a view to vocational 
guidance and social rehabilitation. Another reason for 
examining vision is that visual defects have a significance 
from the point of view of neurology and general patho- 
logy. In this respect tests to determine the visual range 
of each prisoner are most useful. Needless to say, a 
fundoscopic examination and an investigation into the 
tension of the central artery of the retina should be made 
whenever these tests are likely to be of assistance in the 
diagnosis. Similarly, an examination of the function of 
the ear should be part of any physical examination of 
a prisoner. The general significance of disturbances 
of the labyrinth, for example, need not be emphasized. 

The social and economic implications of hearing 
deficiencies are well known. The senses of taste and 
smell and bone sensitivity should also be investigated. 
Grave anomalies in the sense organs, such as almost 
total blindness and deafness, are less likely to be a cause 
of crime by reason of their direct influence on the 
person’s economic value than by reason of their moral 
effect. Like other handicapped persons, the deaf and 
the blind may have a special mentality and character 
anomalies may develop in them which lead to immoral 
acts or social conflicts. 

In predisposed subjects these disturbances may also 
result from less serious defects in the sense organs. The 
influence of less serious sense disturbances on behaviour 
is sometimes very easy to trace. In most cases it is part 
of a more complicated whole. In any event the various 
examinations of physical sensitivity should never be 
neglected. 

This report possibly exceeds the prescribed limits. It 


gives a great many details concerning certain parts of the: 


physical examination but it was necessary todoso. The 
groundwork of the general examination had to be 
established in order to show what position certain special 
investigations, such as anthropometric examinations or 





those concerning the internal secretions, occupy in the 
total framework. Research into these two fields becomes 
of real value only if it fits into the series of morphological 
and biological investigations. 

We have tried to show that the somatic and biological 
examinations only take on their full meaning if they are 
related to the psychological and possibly the psycho- 
pathological examination. Isolated criminological in. 
vestigations, if unrelated to a comprehensive study, can 
at times satisfy an idle curiosity, but to be of real use they 
must form part of a genuine anthropological whole, 
This is why the physician-criminologist, while being 
capable of appreciating the value of details, should be so 
trained as to be able to work out a synthesis. 


The physician-criminologist may have assistance in 
examining prisoners. The body measurements can he 
taken, under his supervision, by a male nurse or some 
other person without scientific training who has been 
trained in the simple techniques of anthropometry. 


Sensory acuteness can also be measured by the 
untrained assistant, always provided that there is medical 
supervision. 

The laboratory equipment for these tests includes 
the classic anthropological instruments—measuring 
apparatus, scales, goniometers, calipers. The use of a 
special method of bio-typological examination, Sheldon’s 
method for example, requires special equipment. 


For physiological and pathological tests, the medical 
laboratories and institutes are drawn on for assistance 
and equipment. The prison research centres should 
preferably be in touch with general research centres, for 
example with the laboratories of a Faculty of Medicine. 
In this way it is possible, in the case of the more unusual 
examinations, to use the skill of specialists and save the 
prison authorities the need to buy apparatus which is 
often costly and difficult to handle. In addition, where 
such arrangements exist, the conditions are propitious 
for research into physiological, biological or pathological 
peculiarities of any categories of prisoners. 
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Electroencephalography applied to the examination 


of the adult offender 
By Denis Hill * 


Introduction 


Electroencephalography has an established place 
as a diagnostic method in medicine—particularly in 
neurology, psychiatry, pediatrics and neurosurgery. 
Laboratories have been set up in hospitals in the majority 
of large centres of population throughout the Western 
world and the United States. The examination has 
become routine for all patients suspected of suffering 
from epilepsy or brain tumour and for those who have 
suffered injuries to the brain. In the diagnosis of many 
other diseases affecting the brain, the method is also of 
value. National societies to promote study have been 
formed in many countries and an International Federa- 
tion, sponsoring an International Journal of a very high 
scientific standard has come into existence. The clinical 
applications of the technique have advanced very rapidly 
since 1945 and have outstripped basic knowledge of the 
physiological aspects of the subject. There is at present 
a large amount of empirical data awaiting integration 
with established knowledge about the physiology of the 
brain on the one hand and about the psychology of the 
individual on the other. This is particularly evident 
in the case of data relating to psychiatric problems. 
Reports of electroencephalographic (EEG) investigations 
made upon adult offenders have appeared from the 
United States, from the United Kingdom and from 
France. About twenty-five communications of direct 
medico-legal significance have appeared in medical and 
legal journals throughout the world, but the number of 
papers dealing with EEG data obtained from groups 
of subjects exhibiting behaviour disorders, antisocial 
conduct and delinquency is very much larger. These 
papers deal with findings in juveniles and adolescents to 
a much greater extent than with those in adult offenders. 
Emphasis must therefore be given to the fact that in the 
particular field with which this report deals—the adult 
offender—the data are of small extent and often contra- 
dictory. 


Method 


The electroencephalogram (EEG) is the record 
obtained, through the intact skull and scalp, of the very 
small fluctuations of electrical potential constantly 
occurring throughout life between one area and another 
of the brain’s surface (cerebral cortex). The character 
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of these fluctuations, their size and duration vary with 
the area examined, but by recording from a number of 
areas simultaneously, usually six or eight areas, a 
composite picture is produced. This record is obtained 
by leading from twelve or fourteen electrodes attached to 
the scalp to six or eight very powerful and identical 
electronic-valve amplifiers and recording their output 
upon some permanent medium, such as moving paper 
tape, of sufficiently large size to accommodate six or 
eight parallel power driven ink-writing recording devices. 
Standardized apparatus, especially designed to meet the 
requirements of electroencephalography, has been 
produced by commercial firms in most countries where 
the technique is in general use. The standardization of 
performance for such amplifier systems, which must be 
of the highest quality, has been assisted by the activities 
of the Technical Committee of the International Federa- 
tion. Since distortion of the characters in the EEG 
record is readily produced by defective apparatus, it 
is essential to the proper study of the subject that the 
highest technical standards both in apparatus and in the 
personnel operating it are achieved. 

Clinical electroencephalography is carried on by a 
team of workers and the laboratory is situated in a 
hospital. Until the present time there is no record of 
such a laboratory being situated in a penal institution. 
The team of workers consists first of a technician who 
is responsible for the maintenance of apparatus and a 
non-medical recordist trained in the method of obtaining 
the record, operating the apparatus and detecting 
artefacts arising either from the apparatus, from the 
subject or from extraneous sources. Finally the analysis 
and interpretation of the EEG record is made by a 
medically qualified worker, whose special knowledge 
and skill lies in one of the fields of medicine already 
mentioned, and who has had further post-graduate 
training and experience in electroencephalography. 
The expense, the complexity and the size of the EEG 
laboratory therefore necessitates that the patient must 
come to the laboratory; the apparatus cannot be taken 
to the patient. The last three years have witnessed a 
considerable expansion in method. Hitherto, the 
record was obtained with the subject lying at ease on 
a couch, his eyes closed, his mental functions relaxed. 
Such a record was made for a period of half to one hour 
and was innocuous and painless. A variety of new 
techniques the object of which is to facilitate the 
appearance of latent abnormalities in the EGG have 











appeared and are being developed extensively. These 
involve subjecting the individual’s nervous system to 
measured stresses of a chemical or physiological nature. 
Some of these techniques involve special preparation of 
the subject, intravenous injections, induction of sleep 
and the like, so that the time involved in the examination 
may be protracted. The use of such a battery of stress 
tests in electroencephalography makes it desirable that 
the patient is resident in the hospital where the laboratory 
is situated, and their use for the investigation of prisoners 
awaiting trial or of the offender serving a sentence in a 
penal institution raises obvious practical problems which 
at the present time have not been overcome. No 
published research work using the new methods for the 
investigation of adult offenders has yet appeared. It is 
probable that, due to the lack of properly equipped 
laboratories and suitable personnel in the main remand 
prisons where offenders are medically examined, the 
contribution which electroencephalography might make 
to such examinations is falling behind in comparison 
with the development of this subject in other fields. 


Nature of data 


The electroencephalogram can only be analysed in 
terms of size and duration of electrical potential, 
frequency of rhythms, and the responsiveness of such 
phenomena to various stimuli presented to the subject. 
In themselves the data are meaningless. Changes in 
these phenomena relate most directly to the physical and 
chemical activity of the brain cells, to the state of 
conscious awareness, less to the personality of the 
individual and in no known way as yet to his thoughts or 
emotions. From the study of many thousands of normal 
subjects there is general agreement concerning the range 
of normal patterns to be found in the population. Such 
a range includes 90 per cent of the population, but 
excludes about 10 per cent in whose EEG’s minor 
anomalies and variations from “normal” are found. 
The number of abnormal records in any group of persons 
studied can be greatly reduced by excluding from the 
group all persons who have suffered from epileptic fits, 
fainting and dizzy spells, suffered a head injury or had 
an illness involving disease of the brain. The number 
of abnormal records can be further reduced if from the 
group are excluded all persons who have suffered from 
nervous or mental disorder, temperamental instability or 
persons in whose families these conditions or epilepsy 
have occurred. Specific types of pattern are recognizable 
in the EEG’s of epileptics and by the use of the special 
stress stimuli mentioned already, the number of epileptics 
in whose EEG’s specific patterns occur can be increased 
to about 90 per cent. A number of examinations 
may, however, be required. The chances of demonstra- 
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ting such specific signs of epilepsy decrease as age 
advances. The presence of local structural brain 
damage, especially if due to tumour or abscess, can be 
demonstrated by the method in the majority of cases, 
But a normal EEG does not exclude structural change in 
the brain nor does it mean that the subject dose not 
suffer from epilepsy, although a number of negative 
examinations, particularly if stress tests are used, very 
greatly reduces the chances of these conditions existing, 

Whereas 10 per cent of the population show EEG 
patterns of an anomalous or abnormal character, less 
than 1 per cent show specific signs of brain damage or 
of epilepsy. The majority of such records therefore 
show unspecific anomalies. Interest centres upon these 
unspecific patterns since they are observed in much 
greater number among groups of the mentally ill and 
among persons showing abnormal behaviour of all kinds, 
but particularly of an aggressive, anti-social character, 
The common finding of such EEG anomalies in persons 
of unstable or psychopathic personality, whether 
delinquent or not, and the fact that the EEG characters 
in these cases would be within range of normality for 
much younger persons, has led to the belief that these 
anomalies are of constitutional origin, either due to 
abnormal heredity or to factors operating on the brain 
very early in life, and that they further reflect immaturity 
of brain function. There is at present no way of 
differentiating an unspecific anomalous pattern due to 
abnormal heredity from one due to noxious factors, such 
as injury, infection or oxygen deficiency acting on the 
brain in infancy. It is known that both types of factors 
can result in similar anomalies in the EEG. In support 
of the theory that such anomalies reflect immaturity of 
brain function is the observation made by many workers 
to the effect that the percentage of abnormalities of this 
type in any group of psychopathic or mentally ill persons 
varies with the mean age of the group, being greatest in 
children and adolescents (60—80 per cent) and declining 
significantly as age increases. 

From the essentially mathematical and physical nature 
of EEG data, it is apparent that the method has definite 
clinical limitations for psychiatry and for the study of 
criminological problems: 

(1) It cannot predict the presence or absence of a 
functional psychosis such as schizophrenia, manic- 
depressive psychosis, or paranoia, but anomalous EEG 
patterns are found in many such cases. 

(2) The EEG data are not correlated with the level of 
intelligence. 

(3) The EEG data have no direct relationship to the 
motivations and impulse life of the individual. 

(4) The method throws no light upon the likely 
response of the subject to any intended therapeutic efforts 
of a social or psychotherapeutic nature. The presence 
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of EEG anomalies which may well reflect immaturity of 
brain function should not, however, be used as grounds 
for withholding such therapeutic efforts. There are no 
data relevant to this. 

(5) This method does not throw any light upon the 
problem of when a prisoner shall be fit for release. 
Again there are no data relevant to this problem. 


The results of EEG investigations on criminals 


A list of relevant references is appended. Very few 
reports of systematic EEG studies of a prison population 
have appeared, but such evidence as there is only 
emphasizes what was already known, that is, the relation- 
ship between unspecific EEG anomalies and chronic 
personality disorders, with epilepsy and with structural 
brain disease. Numerous reports relate EEG abnor- 
mality with impulsive, aggressive conduct. Research has 
been developed to a greater extent upon behaviour 
problem children and delinquent adolescents than upon 
adult offenders. The recidivist group of offenders 
probably does not show an excess of EEG abnormality. 
This is probably also the case among persons convicted 
of homosexual crimes and other sex perversions. In the 
United States it was said that the “normal criminal has 
a normal EEG”, but a recent study in Britain of 149 
prisoners indicated that a surprisingly high percentage 
(37 per cent) of the EEG’s of such persons were abnormal. 
Among prisoners of psychopathic personality and among 
prisoners who commit crimes of violence, whether 
regarded as being psychopathic or not, a much greater 
incidence of EEG abnormality is found. Such is the 
case among those guilty of murder (appendix A). In 
the latter group of criminals, the EEG evidence has drawn 
attention to the inadequately motivated murder—often 
committed by an individual in whom little other evidence 
of abnormality from the clinical point of view can be 
obtained. In all types of prisoners and in all groups 
there is a significant tendency for the incidence of EEG 
abnormality to decline with advancing age, although 
there is a slight increase of such abnormalities after the 
age of fifty, probably to be related to the advent in such 
cases of degenerative processes in the brain. With the 
exception of epileptic disorder and the local disease of 
the brain for the diagnosis of which electroencephalo- 
graphic evidence may be of the first importance, the 
method is rarely of direct value in throwing light upon 
the etiological, penal or therapeutic problems of the 
individual offender. Only a very few single cases of 
serious crime have been intensively investigated by these 
new physiological methods and even fewer have been 
reported in the literature. In isolated cases, the effect of 
alcohol, of fasting and inadequate diet, of emotional 
over-breathing and the like—factors which were likely 





to be present at the time the crime under consideration 
was committed—have been studied in some detail. When 
such factors influence a brain showing constitutional 
anomalies of EEG pattern, their effect is observed to be 
greater than upon control subjects whose EEG’s are 
normal. Such factors have been produced as evidence 
of diminished cerebral control of appetites and impulses 
under strong emotion. The psychological state equiva- 
lent to the EEG pattern changed by such factors as 
alcohol, hydration and fasting in association with over- 
breathing due to emotion is one of diminished conscious 
awareness, diminished judgment and reduced attention 
to stimuli so that memory may be impaired. Whether 
or not physiological factors such as these operate to any 
extent among offenders committing crimes of violence 
or whether their influence can only be detected in a small 
percentage is not at present known. Ambitious, costly 
and difficult research work, involving a large number of 
such offenders, would be necessary to elucidate this. 
Such research could only be carried out without relevance 
to pending criminal proceedings, as the case has been 
hitherto. 


General conclusion 


At the present time electroencephalography applied to 
the investigation of the criminal offender is little more 
than an adjunct to established medical methods of 
diagnosis. 

The importance of the method would appear to be in 
the theoretical implications of the data in so far as they 
suggest immaturity of brain function among some psy- 
chopathic persons, especially those liable to exhibit 
dangerous, violent conduct. These implications are 
more relevant to the whole field of psychiatry than to 
the specific problem of the criminal. In so far as the 
method has made, or may be expected to make, a 
contribution to criminology, such conditions can be 
placed under one of these categories: 


(1) Electroencephalography provides a new method of 
recognizing the effects of old injury or disease of the 
brain and the presence of epilepsy. The technique here 
has limitations since a normal pattern does not exclude 
the conditions, and in the case of epilepsy, the pattern 
may be normal on one occasion, abnormal and showing 
specific evidence of epilepsy on another. 

(2) Electroencephalography provides a new method 
of studying the range of individual differences. In the 
case of offenders (and particularly juvenile, adolescent 
and young adults) anomalies and extreme variations 
of normal pattern are significantly correlated with 
abnormal personality traits. 

(3) Electroencephalography provides a method of 
studying the functions of the brain under conditions of 
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physiological stress such as frequently occur in relation 
to crimes of violence, e.g., alcoholism, fatigue, fasting 
and irregular diet and emotional over-breathing. 


Appendix A? 
94. Cases of Murder 


Group I “Incidental killing” . 17 cases 
Group II “Clearly motivated” . 28 cases 
Group III “Apparently motiveless” 18 cases 
Group IV “Sex murder” . 9 cases 
Group V “Insane” 22 cases 
Group I Group II Group III Group IV Group V 
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The application of endocrinology in the examination 


of the adult offender 
By S. Leonard Simpson * 


It has become increasingly recognized during the 
past decade that hormones (substances secreted by the 
endocrine glands) can influence behaviour patterns and 
emotional reactions and probably induce or precipitate a 
psychotic tendency. It is recognized that such effects 
might be produced by an excess of hormone(s) secreted 
autogenously by the patient’s own endocrine glands or, 
equally important, by deficient secretion of one or more 
hormones, as for instance in Simmonds’s disease; or that 
similar effects may result from the use of certain 
hormones in the treatment of disease, e.g., cortisone in 
the treatment of rheumatoid arthritis. It is recognized 
that the effect of these hormones will be to some extent 
influenced by what might be termed the innate psy- 
chological constitution of the patient or the pre-existence 
of psychopathic tendencies, perhaps genetically deter- 
mined. These considerations do not, however, minimize 
the importance of such hormone influences, particularly 
as such effects of hormones may be reversible. For 
example, Taylor, Ayer and Morris (1950) found that in 
twenty-six patients treated with adrenal cortisone and/ 
or pituitary adrenocorticotrophic hormone, euphoria 
occurred in twenty-two, hypomania in three, and schizoid 
reactions in three; that most patients complained of 
sleeplessness, restlessness and inability to concentrate, 
followed by depression, and two became suicidal; but 
that in no case the character changes persisted three 
weeks after discontinuance of the therapy. The problem 
of the psychological effects of cortisone is of wide interest 
since its use is being extended in a large number of fields 
of general medicine. 

I am given to understand, however, that the purpose 
of this paper is not to discuss the varieties of behaviour 
disorders or psychopathic states that may be induced or 
influenced by hormones, but rather to consider the 
methods of recognizing such influences and the scope 








* Consultant Endocrinologist, St. 


Mary’s Hospital, 
ndon. 


49 


and validity of laboratory aids to clinical judgment. I 
will therefore not deal with the former part any further, 
except incidentally to the latter, but would refer to a 
paper on this subject I gave earlier this year at a 
conference on “Hormone Psychology and Behaviour” 
organized by The Ciba Foundation, and a report of which 
is being published by the Foundation. The report also 
contains contributions by other workers in this field. 
Diagnosis 

Recent advances in the biochemistry of endocrinology 
and biological and chemical methods of hormone assay 
have been rather dazzling in their impact. This has had 
the disadvantage of tending to make physicians ignore 
the more important fundamental methods of clinical 
diagnosis, namely the anamnesis and the physical exami- 
nation, and to attach excessive importance to laboratory 
aids. This is regrettable not only on general grounds 
but also because the newer methods have two serious 
disadvantages: 

(1) Unless they are carried out in a very efficiently 
organized laboratory by expert personnel, the actual 
results obtained are unreliable, and I regret to say that 
this is often the case in practice. The instruments used 
may in themselves be unreliable: for example, in some 
countries there are on the market forms of flame photo- 
meters for the rapid estimation of sodium and potassium 
which give inconsistent results and results which vary 
with the observers. The measurement of basal metabolic 
rate should be carried out by a person who has been well 
trained in this procedure, and who frequently uses the 
particular apparatus, which should be periodically 
checked by an appropriate expert. When I was working 
at the Mayo Clinic as a Research Fellow in Medicine in 
1930, a girl technician doing B.M.Rs who had been away 
ill was not allowed to resume actual work until she had 
spent a week or more in getting back to her pre-illness 
standard of efficiency and reliability. This is by no 
means universally the case and some of the B.M.R. results 








by physicians who do an occasional B.M.R. with appara- 
tus that may or may not be in order cannot be accepted 
as necessarily valid. 

(2) The second objection to laboratory data, or a 
qualification that may be attached to their accepted 
importance, is the recognition that they do not necessarily 
give a true reflection of what is happening inside the 
body. I should like to give a few examples of this: 
thus, whereas a raised sedimentation rate is of signific- 
ance, a normal sedimentation rate does not mean that 
there is no disease process going on in the body. In the 
same way, whereas an appreciable elevation of the 
urinary 17-ketosteroids indicates excessive androgen 
activity, usually of the adrenals, a normal 17-ketosteroid 
value by no means excludes such excessive activity. The 
same would apply to estimation of the glucocorticoste- 
roids in the urine. For these latter, the biological 
method of estimating the glycogen in the liver is more 
reliable, and easier to interpret, but it is a lengthy process 
and can only be carried out by experts. 

The more usual chemical colorimetric method may 
give normal results when there is a definite excessive 
activity of the adrenals in this direction, but at the present 
moment it is a fairly general agreement among workers 
in this field that the interpretation of such assays offers 
considerable difficulty. Although I will append a list 
of the laboratory investigations that might be considered 
relevant and helpful, I would suggest that these important 
qualifications be borne in mind. 


Anamnesis 


The taking of a careful history with relevant dates and 
including a history of types of illnesses in the family, 
although perhaps too obvious to mention, is nevertheless 
at least of equal importance in endocrinology as it is in 
general medicine. Such a history should include weight 
at birth, steps in development and growth, changes in 
weight during childhood, at puberty, during pregnancies 
and at the climacteric. It is, of course, well known that 
the climacteric may involve an adjustment of the adrenal 
glands over a period of many years, as distinct from the 
menopause which merely indicates the cessation of 
menstrual bleeding. It is less well known that the 
menarche bears the same relationship to puberty, as 
indicated by the first menstruation, or to gonadal 
maturity, or the breaking of the voice or development of 
pubic hair, as does the climacteric to the menopause 
(Simpson, 1951/52). Therefore the menarche may be 
spread over a number of years both preceding and 
following genital puberty. Further, it is not only the 
gonads that come to maturation, but the adrenal glands, 
and this may play an important part in the physical, 
intellectual and emotional development of the individual. 


50 


The history of infections during childhood may be 
important, not only the more obvious ones, such as 
encephalitis lethargica, which are known to involve the 
hypothalamus, but also conditions such as measles and 
scarlet fever, particularly when they are associated with 
a high temperature and followed by adiposity, because 
these conditions, too, may involve the hypothalamus, 
The hypothalamus is important not only as a centre 
influencing emotions, but also because of its link with 
the pituitary gland and its capacity to influence fat 
deposition by mechanisms not yet clearly understood. 


Physical examiuation 


The height, weight and length of the limbs in relation. 
ship to the trunk are simple, obvious measurements, 
The texture and extent of the hair of the head, eye-brows, 
face, axillae, pubis, limbs and trunk may be of 
importance. It is usual for the pubic hair in men to 
extend upwards in a diagonal fashion towards the 
umbilicus, but this is not necessarily the case and 
similarly in women the pubic hair may not be limited 
horizontally but may be more extensive in male fashion, 
The clitoris may be enlarged in females and this usually 
indicates an adrenal androgenic stimulus. The question 
of hermaphroditism and pseudohermaphroditism is a 
very complicated one and more often than not the actual 
sex of an individual may not be ascertained with certainty 
until the gonads (perhaps intra-abdominal) have been 
histologically examined. Some initial lead may, how. 
ever, be obtained by examination for the existence or 
absence of a scrotum, of a vagina, of a phallus or phallus- 
like clitoris, the entry or exit of a urethra, and a uterus 
and gonads felt by vaginal or rectal examination. Such 
examinations may be extended prior to laparotomy by 
the injection of opaque material through a urethral 
opening or through the cervix of a uterus followed by 
radiography, but these procedures require the expert 
collaboration of a gynaecologist conversant with them, 
because they are not free from danger unless carried out 
by experienced personnel. Male homosexuality is alsoa 
very complicated problem, the patient only sometimes 
having a feminine habitus, and even then it is more 
likely to be determined by genetic non-endocrine factors 
than to be part of an endocrinopathy. 

The width of the shoulders in the male is character- 
istically greater than the width of the pelvis, but this may 
be reversed in middle age, not only due to adiposity but 
also to changes in bones and joints. Conversely, it is 
characteristically female for the pelvis to be broader 
than the shoulders, but this is not invariably the case. 
Clinical impressions should, however, be noted, prefer- 
ably with measurements, and the degree of differences 
may have endocrinological significance (Simpson, 1951). 
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As regards the male gonads, the size of the penis, its 
flaccidity or otherwise may be important; the position 
of the gonads, whether present in the scrotum or palpable 
above the scrotum, their size and consistency, the 
presence or absence of a neoplasm, of a cystocele or 
varicocele should be recorded. Rectal examination 
gives some indication of the size of the prostate from 
the posterior aspect. Abdominal examination should 
include palpation in the adrenal areas, although it is 
exceptional to find an adrenal tumour that is so palpable. 
The pupils of the eye should be examined for any 
irregularity and for any reaction to light, and the fundi 
should be looked at to detect any optic atrophy or 
papilledema. Optic atrophy occurs with pituitary 
tumours and optic atrophy or papilledema may occur 
with cranio-pharyngeiomas. Papillceedema occurs with 
any increase of intercerebral pressure, e.g., third 
ventricle tumours. With pituitary tumours the fields 
of vision become restricted temporally and this may be 
detectable on clinical testing with a finger, but should 
there be other indications of a possible pituitary neoplasm 
the visual fields should be mapped out by the appropriate 
apparatus and ophthalmic personnel. 

The cardio-vascular system, central nervous system, 
tone, development and strength of muscle, plethora or 
pallor of face, thinness or thickness of the skin, as well 
as its dryness or greasiness, and the presence of acne 
and perspiration all constitute contributing information 
in forming a clinical impression. 


Laboratory investigations 


The following laboratory investigations would be 
relevant in the complete investigation of a suspected 
endocrinopathy, subject to the qualifications in the first 
half of this paper and to brief comments attached to 
each test as below: 

(1) X-ray of the chest, complete blood count, sedi- 
mentation rate, standard urine testing and Wassermann 
reaction are general investigations applicable to all 
branches of medicine including endocrinology. 

(2) X-ray of the skull, particularly of the pituitary 
fossa, of the wrist and knee for bone age, and of the spine 
for osteoporosis. 

(3) Intravenous pyelogram radiography if an adrenal 
neoplasm is suspected. The supplementary test of 
perirenal insufflation is not without danger and often 
fails to give a clear-cut result. 

(4) A basal metabolic rate and blood cholesterol to 
determine thyroid functions. To these might be added 
protein-bound iodine of the blood and radio-iodine 
tracer studies. The latter investigation requires a special 
laboratory and a skilled team of technical experts. 








(5) Mineral metabolites: The estimation of blood 
sodium, chloride and potassium, and of alkaline reserve 
are of particular use in determining adrenal function. 
These estimations may be coupled with the Kepler test 
for adrenal function involving blood estimations of urea 
and chloride, urinary volumes and urinary estimations 
of urea and chlorides. 

(6) 17-ketosteroids in the urine: High and low 
values are of significance. The test has now become 
standardized and generally used. Adrenal and gonadal 
androgenic hyperfunction, with or without neoplasm, 
may be thus detected. The more difficult qualitative 
analysis may give more definite evidence of an adrenal 
neoplasm, e.g., the presence of large quantities of 
dehydro-iso-androsterone. 

(7) Estimation of urinary estrogens: The biological 
methods involve much time and a laboratory equipped 
for animal experiments. The chemical colorimetric 
method is at present not uniformly reliable or easy to 
interpret. 

(8) Urinary glucocorticosteroids: Similar observa- 
tions apply as with cestrogens (see 7) but to a greater 
extent. A relatively simple method of measuring one 
function of these hormones by injecting the urine into 
mice and depressing the number of eosinophil cells of the 
blood has recently been evolved but requires further 
evaluations. 

(9) Urinary gonadotrophins: These are of value in 
differentiating between a primary gonadal or primary 
pituitary failure. The estimations must be carried out 
biologically, involving animal experiments, and the 
results vary in different laboratories. It can hardly be 
considered a standard investigation at the present 
moment, 

(10) Pituitary adrenocorticotrophic hormone in blood: 
The same observations apply to this as to gonadotrophic 
hormones (see 9) but even more so. 


Conclusions 


I think it will be obvious from the above list of tests 
that a suspected endocrine case, or a case where 
endocrine factors are thought to be involved, can only 
be completely elucidated, as far as hormone tests are 
concerned, in the larger and better organized hospitals 
with full laboratory facilities and personnel. I cannot 
envisage it as a practical proposition to set up special 
laboratories attached to the law courts for this purpose. 
The first half of this paper has, further, I think, indicated 
my view that clinical examination and judgment by a 
competent physician with a knowledge of endocrinology 
should prove adequate for most purposes. This could be 
supplemented, if the clinical judgment itself is not 
believed to be sufficient for the purpose, by referring the 





patient, or biological specimens of the patient, to special 
centres for such auxiliary tests as may be considered 
essential. This approach is certainly much superior to 
the presentation of a number of tests of varying degrees 
of accuracy, whose interpretation cannot be regarded as 
unequivocal, and particularly if these tests are put 
forward in the absence of an adequate clinical examin- 
ation and judgment, or if the latter is presented as of 
subsidiary rather than of primary importance. 


Apologia 


In attempting to write this paper in a limited number 
of words and following certain general directions which 
have been indicated to all contributors, I may have 
included some elementary thoughts and facts, bearing in 
mind that although this is primarily intended for an 
erudite scientific audience, its application may involve 
non-medical personnel. I therefore ask my learned 
colleagues of eminent clinicians and scientists, who may 
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be present when this paper is read, to be good enough to 
bear this in mind and to be assured that I have had no 
idea of playing the role of lecturer but rather of 
expressing as simply as possible my own personal views 
on the scope of endocrinology in relation to its potential 
application in the examination of the adult offender. 
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Some aspects of the psychiatric interview and its technique 
By Denis Carroll * 


The psychiatric examination of an offender presents 
the problems of psychiatric interviewing in general, 
together with those arising from the legal setting in which 
the investigation takes place, and the specific uses to 
which the conclusions drawn from it may be put. The 
detailed nature of these juridical issues varies in different 
countries, but the main problems are common ground. 

The scope and purpose of the psychiatric examination 
has been unduly restricted in the past by preoccupation 
with the issues of criminal responsibility, insanity and 
fitness to plead. Nevertheless, for the overwhelming 
majority of offenders who might desirably be submitted 
to psychiatric survey, these issues are not in question. 
Indeed, mental illness is found only in a minority of 
cases. 

The psychiatrist is inevitably concerned with the 
determination of the presence or absence of mental 
disease and defect ; but his scope is by no means restricted 
to this field and the deductions and therapeutic pre- 
scriptions to be made therein. Nowadays the psy- 
chiatrist is concerned with personality, attitudes and 
behaviour characteristics no less than he is with sympto- 
matology and mental abnormality; and his study of the 
whole life history can reveal a dynamic process of fairly 
characteristic behaviour reactions to the various kinds 
of personal and material environmental situations 
through which the individual has lived. Even at the 
diagnostic stage of interviewing a tentative opinion can 
be formed of some of the factors determining these 
reactions, especially of those to be classified as parental 
and family attitudes, character traits and personality 
traits (10).** On the basis of these three kinds of data 
—behaviour reactions, their determinants and the 
circumstances in which they have developed—certain 
kinds of prediction can reliably be made about the 
individual’s probable response to some of the situations 
in which he may be accidentally or deliberately placed. 
In other words, by the use of suitably designed techniques 
of interview the psychiatrist can predict behaviour within 
defined limits. 

This is very important, since, in the majority of 
criminal cases, the most valuable information that the 
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psychiatrist can provide is that which defines and 
predicts the probable behaviour of the offender in 
response to such conditions as can be put upon him, 
whether these concern sentence, penal or social or 
medical or psychological treatment, after-care, or his 
ordinary life apart from such measures. 

The field of investigation implied by these considera- 
tions is very wide. In practice the plan of investigation, 
the place of the psychiatrist’s interview in it, and his 
choice of technique are varied to suit the more immediate 
purposes for which the investigation is undertaken. As 
a rule several of the following aims have to be considered: 

(a) The determination of fitness to plead and degree 
of criminal responsibility ; 

(b) The diagnosis of mental disease, mental defect, 
and mental pathology ; 

(c) The assessment of unconscious mental factors; 

(d) The delineation of the personality; 

(e) The elicitation of the behaviour characteristics 
and their determinants; 

(f) Prognosis and prediction in respect of disease, of 
criminal or other behaviour, and of response to relevant 
forms of treatment; 

(g) The prescription or initiation of treatment and the 
estimation of the probable degree of co-operation of the 
offender in it; 

(h) The planning and, possibly, the initiation of 
after-care; 


(t) Research. 


Diagnostic interview technique 


Psychiatric interviewing is largely an art and the 
intuitive flair of the interviewer is still a major factor in 
success. Techniques are many and are usually modified 
to suit the personality of the interviewer. Some broad 
categories can, nevertheless, be defined to simplify 


discussion. 


INTERVIEWING WITH AND WITHOUT DATA FROM OTHER 
SOURCES 


(a) With data from other sources, e.g., police records, 
physicians’, social workers’, school and employers’ 
reports, psychologists’ test results, and so on. 

In very varying degree this is common practice, 
especially where there are good relationships with the 








external authorities able to supply this information. 
The best results are obtained when a regular team of 
workers is employed to carry out the different parts of 
the clinical investigation, by which is meant the inquiries 
of the psychiatrist, the physician, the psychologist and 
the psychiatric social worker. Such teams save time 
and money and allot the various inquiries and examina- 
tions to those best fitted by training and personality to 
conduct them. The validity of their joint conclusions is 
high even with workers of average ability; and the 
accuracy and reliability of the data obtained, and 
the deductions made therefrom, can be checked by 
comparing the independent findings of the members of 
the team. In Britain a summary of the results of such 
a team inquiry is presented to the Court by a psychiatrist, 
in writing or in person. 

Advantageous though it is, the collection of data by 
others raises problems for the psychiatric interview in 
that it may be materially influenced by its position in 
the order of clinical interviews, by the kinds of facts 
which the psychiatrist knows in advance, by his know- 
ledge of the opinions of others about the case, by the 
nature of the facts which the psychiatrist has to find for 
himself and by the kind of relationship he has with 
others, especially the police and the Court. The 
greatest risks are those of being unduly influenced by the 
opinions of others, of losing the advantages to be gained 
from the cross checking of the factual findings and 
conclusions of the team members, and of decreasing the 
willingness of the offender to reveal himself. 

Reliable foreknowledge of the facts of the social 
history and the like lessens the amount of fact finding 
the psychiatrist has to do, and need not interpolate the 
opinions of others. It is very handy for smooth 
psychiatric interviewing—especially by short or by 
undirected techniques; but it may lead to the omission of 
topics which could provide illuminating approaches to 
the patient, though this may not matter. For example, 
I have been able to elicit as much information about 
behaviour, personality and social standards by a detailed 
inquiry about leisure pursuits as by more orthodox 
approaches. Many psychiatrists prefer, nevertheless, to 
take the social history themselves when the offender is 
the source of information because, e.g., they find its 
elicitation a valuable aid to examination. 

Psychological testing raises these difficulties in serious 
form; and it is definitely unsafe for the psychiatrist to 
know the conclusions drawn from projective testing 
before carrying out his own interview and forming at 
least a tentative opinion on the issues dealt with in such 
tests. Few psychiatrists could be sure of avoiding 
subjective bias in the face of such information. 

Some psychiatrists state that their rapport with the 
patient, and even the nature of the data he gives to them, 


are affected adversely by the interview techniques of the 
other team members, and insist on placing their examina. 
tion first. Others regard physical examination by them. 
selves as an important aid to establishing rapport. 


It is clear enough that many facts can be safely known 
—and should be known—beforehand and that the 
effective planning of the psychiatric interview is helped 
thereby; but very little advance information is indispens. 
able for the adequate psychiatric examination of an 
offender, though it may be necessary to know the results 
of other inquiries before forming a final opinion. My 
own preference is to have minimal data before my 
interview and to consult the social, medical and psycho. 
logical reports afterwards, but while the patient is still 
available. The other interviews in their routine form 
are carried out before mine and any extra investigation 
relevant to my findings is done afterwards. 


In practice a compromise is usually effected in terms 
of convenience, facilities, the circumstances of the case 
and the extent to which the psychiatrist can in fact avoid 
being unduly influenced. These difficulties can, never- 
theless, be serious on occasion, though the subjective 
factors which must play a large part in them would 
presumably obtrude less frequently, if forensic psy- 
chiatrists were more adequately trained and selected, 
Such a plan would increase effectiveness and validity 
generally; but, as far as I know, the kind of job analysis 
that is an essential preliminary to the sound designing of 
a selection procedure has not been made for forensic 
psychiatrists. 


(b) Without data from other sources, the psychiatrist 
forms his opinion on the basis of his own examination 
of the patient. 


For research purposes (10) this may mean that the 
psychiatrist relies entirely on purely psychiatric inter- 
viewing and omits all other forms of investigation as far 
as is possible. This has great merit when the research 
plan arranges for the independent examination of the 
offender by several experts, each of whom covers one 
section of the field of investigation, in that the validity 
of the techniques used, the data found and the conclusions 
formed can be the more satisfactorily determined. 


In routine forensic practice so extreme a situation is 
rare. As a rule the psychiatrist who works on his own 
amplifies his examination with techniques borrowed 
from other types of investigation and uses any facts from 
others that are available. Even so, many forensic 
examinations are carried out with very few data from 
other sources. This situation puts a serious burden of 
work, time, responsibility and skill on the psychiatrist 
and makes it vitally important that his technique shall 
provide adequate checks on the reliability of his data and 
on the validity of his conclusions. 
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While it is clear that use of data from other sources is 
to be preferred, examination without external data is 
more sound than is often realized by the judiciary, but 
it is very open to error in inexperienced hands, and is 
probably least satisfactory when carried out by a 
“directed” technique. 

Many precautions are practicable against being 
unduly misled by the accidental, and even deliberate, 
inaccuracies often found in any patient’s story. Oblique 
questioning is essential, and so are such devices as 
leaving a topic in the air and coming back to it later in 
the interview when the patient is either off guard or more 
co-operative. The less directed types of interview tend 
to show up inconsistencies in the story told by the offen- 
der, which can also be checked by the observation of 
such reactions as the psychiatrist elicits during his 
examination. Similarly, if the history-taking is suitably 
planned, there will be checks on the validity of the 
medical conclusions drawn from the interview in that, 
for example, some disease entities necessarily imply 
certain personality traits, which can be looked for. 
Such devices are of obvious medico-legal importance, 
whatever the interview technique may be. 


DIRECTED AND UNDIRECTED INTERVIEWS 


The extent to which an interview may be said to be 
directed depends on the extent to which the interviewer 
actively controls its detailed form, scope, course and 
content. The directed interview in extreme form might 
consist of a standard list of questions applied in a stereo- 
typed way, but its usual form in forensic practice consists 
of systematic history-taking and examination by means 
of questions as described in the student’s text books of 
psychiatry though, since these are concerned primarily 
with the examination of the mentally ill or defective, the 
scope of the questions must be widened considerably to 
meet the purposes listed above. The patient is not 
necessarily unduly restricted in his answers but, on the 
whole, he is kept to the point. This technique is com- 
paratively rapid and easy to teach, and it is that most 
suitable for use by the inexperienced and the less skilled. 
By its use the doctor obtains a surface view of the history 
and present condition and can make a tentative diagnosis 
and prescribe treatment. These methods have serious 
limitations. Roughly speaking, the more “directed” the 
interview the more likely it is that these difficulties will 
apply, though the degree of “direction” that is permis- 
sible will vary with the aim of the investigation. The 
dangers are that there will be a loss of adequacy or 
validity, especially over the determination of personality 
traits, behaviour characteristics an“ unconscious factors. 
The basis for psychotherapy is slender and rapport can 
be easily damaged, which may have an antitherapeutic 





effect on the offender even though no medico-psycho- 
logical treatment is in question. Intuitive judgment is, 
moreover, less subject to checking. 

The “undirected interview” is, so to speak, a passive 
receptive technique. In it the accent is on establishing 
contact with the patient and developing his confidence in 
the doctor so that he will in maximal degree provide data 
and reveal himself. This is achieved by comparatively 
passive methods such as interested listening. The 
patient is allowed and encouraged to tell his own story 
in his own way and to develop the content and even, 
though to a less degree, the form of the interview. Little 
is regarded as irrelevant and all is material for observ- 
ation. The interviewer listens and observes passively, 
though he may interject such remarks and exhibit such 
expressions and gestures as seem necessary to evoke and 
maintain the patient’s confidence in the doctor’s interest 
in him and his problem. As the interview progresses 
various topics may be raised to cover all the requirements 
of the purpose for which the examination is made, but 
the manner in which they are raised is one calculated to 
avoid any really active direction. Such interviews need 
have no greater element of direction in them than is 
necessary to direct the patient’s thoughts on to some topic 
about which the interviewer needs more information, 
but in diagnostic work the time factor may compel a 
considerable degree of cautious direction. 


In the time available for diagnosis the undirected 
technique may leave one with an excellent picture of the 
personality, attitudes, behaviour characteristics and 
symptoms of the patient, but with a number of practical 
issues relevant for report to a court untouched, This is 
easily solved by direct questioning and it is of interest 
that such direct questions later on in an “undirected- 
type” interview elicit answers with more rapidity and 
accuracy and with less damage to later therapeutic 
rapport than they do in the more directed interviews. 


The extreme form of undirected interview is the tech- 
nique of “free association”, as used in a psycho-analytic 
interview (though parts of other types of undirected inter- 
view may come very close to free association). This is 
very time-consuming and many facts needed for forensic 
purposes will not be forthcoming quickly enough. The 
method is unrivalled as a means of assessing unconscious 
factors and the transference capacities of the patient, 
which are highly relevant to the issues of co-operation in, 
and incentives for, treatment. It is possible partly to 
assess these factors by less extreme types of undirected 
interview; but their assessment by the more directed 
techniques is unreliable, even by psycho-analysts. An 
advantageous compromise can be effected here by the 
combination of a less extreme type of undirected inter- 
view and projective testing. 





The use of free-association interviews for diagnosis or 
to assess suitability for psycho-analysis tends to take from 
a week to a month, so that it is almost impracticable 
except after sentence. Rarely, the attitude of the patient 
under free association may settle a diagnostic issue 
quickly, as in a case in my experience in which other 
methods had failed to decide between hysteria and 
malingering as the cause of an apparent amnesia. 

A free-association interview may be cautiously 
“directed” by raising various topics and noting the 
significance of the patient’s associations to them. 
This is a useful way of assessing the nature and stability 
of apparent cure, e.g., of a sex offender who appears to 
have made a satisfactory readjustment without having 
undergone any radical form of treatment. This applic- 
ation of undirected-type examinations is well worth 
developing and can be profitably combined with pro- 
jective tests applied independently. 

For the purpose of presenting data to a court the free- 
association techniques need the support of more con- 
ventional methods in order to avoid opinions based on 
them being undervalued on the ground that they are too 
subjectively formed. 

It is of interest to bear in mind that the patient’s desire 
for understanding and for an appreciative response 
provides the most reliable and the most commonly found 
basis for his participation in the examination. Now this 
is of cardinal importance in the examination of offenders, 
since it is precisely this incentive as opposed to that of 
getting cured (either of illness or of criminality) that can 
be constantly found; so that a technique which can make 
use of it and develop it is invaluable. There can be no 
doubt about the superiority of the undirected type inter- 
view for this purpose. 

Techniques which involve letting the patient talk and 
putting questions as and when relevant and convenient 
have the disadvantage that the systematic account of the 
patient’s condition Las to be pieced together sub- 
sequently, but they have the great merit of bringing out 
the full personality and behaviour picture and of showing 
up discrepancies in the patient’s story. They moreover 
provide internal consistency checks that can to a large 
extent overcome the frequent judicial anxiety that the 
doctor is led by the nose by what the patient chooses to 
tell him. 

On the whole, the more orthodox undirected tech- 
niques are the most generally useful and are probably 
the best techniques of all in the hands of really skilled 
and highly intuitive and experienced workers. Their 
disadvantage is that they take time though some of the 
ways in which this difficulty may be reduced have been 
pointed out. 

Interviews “under stress” consist of ordinary inter- 
viewing before and after the performance of something 


involving physical or mental stress and techniques which 
are themselves productive of stress. The object of such 
methods is to discover the offender’s reaction to some 
particular set of circumstances or to diminish his 
resistance to self-revelation, though this latter must not 
become a sort of third degree, and its validity is doubt. 
ful, though a provocative manner may be a useful means 
of eliciting evidence of delusions. 

An interesting type of short interview is described by 
Wilson (25) for the purpose of estimating suitability for 
particular forms of employment and is a strenuous inter. 
play between the two individuals concerned. This 
technique can be used psychiatrically for personality 
estimation, but it demands much special knowledge, 
patience and mental agility on the part of the inter. 
viewer. 

In varying degree the use of short standard tests during 
interview is general, but some like to give impromptu and 
informal tests designed, among other things, to test 
capacity to stand stress. This may be a useful short cut, 
but its validity has been shown to be doubtful (20). 


Aids to obtaining material 


(a) Questionnaires, Personality assessment scales, ete. 
— These are widely used in a variety of forms, sometimes 
in the form of questions to be answered in writing by the 
patient and sometimes as an aide memoire or guide to 
the systematic forming and classification of opinion by 
the psychiatrist. The latter tends to restrict elasticity 
in interview technique, while the former makes demands 
on the patient’s intelligence, knowledge and literacy 
without dispensing with the need for systematic testing 
of these qualities. 

It is possible to frame the questions in a way that does 
not suggest answers, but many questionnaires consist 
largely of leading questions and are dangerous in 
forensic practice. 

Such written statements by the offender do save time 
but they deny the psychiatrist the advantage of observing 
the patient when obtaining the same information by 
interview, so that many doctors have little use for them. 
The validity of questionnaires in a forensic setting is 
moreover dubious, though it is possible that it is higher 
after sentence, when immediate purposive gain is 
lessened. 

(b) Test material. — Many psychiatrists use various 
objects, pictures, stories and so on as convenient means 
of eliciting phantasy and some have elaborated this 
device by using such material as the Rorschach ink blots 
and similar test materials for this purpose without 
attempting to score the responses. This has the merit 
of using stimuli of known significance and validity, but 
it is not easy to avoid the temptation to give the responses 
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the same significance as would be justified in a formal 
application of these tests. 
Validity 

References to validity have been made above and, 
while my allotted space is too limited for a general 
discussion of this subject, the following points have 
special relevance for this Seminar: 

Psychiatrists more frequently differ significantly as 
to the precise diagnosis than they do over the presence 
or absence of a relevant, but unspecified, pathological 
condition. 

Officer selection during the war showed that the policy 
of several independent interviews by different kinds of 
experts gave the best general standard, but that the best 
interviewers did better still on the basis of their own 
interviews (20). 

For predictive purposes in military personnel selection 
the validity of the interview is largely dependent on the 
flair of the interviewer (24). The Gluecks’ work (10) 
shows that objective routine prediction of criminal 
behaviour is a possibility. 

Validity is affected by the length and scope of the 
interview. While short interviews used alone show 
considerable error, they achieve fairly high reliability 
when used as part of, a battery of interviews (26). The 
optimum length depends on the technique, the type of 
case, fatigue factors and the flair of the interviewer. 

Observation under in-patient conditions by trained and 
selected personnel may improve reliability and the 
diagnostic possibilities, but this should not be taken for 
granted, as it often is. English experience in the out- 
patient examination of offenders by a full clinical team 
suggests that in-patient observation is not often essential 
for validity and that the out-patient investigation of 
offenders could be used more than it is. 


Other considerations 


If the patient is to reveal himself adequately, we must 
give him a feeling that his confidence will be respected. 
From this point of view some forms of official status may 
handicap the doctor, as may his method of making 
accurate records of his interviews. I am very opposed 
to secret recording and, in common with others, I have 
found that it can be avoided, e.g., the great advantages 
of microphone-magnetic recording are not lost by letting 
the patient know what is happening. The solution of 
such problems is much influenced by the personality and 
attitude of the doctor, which are of wide importance. 
ltis easy for the psychiatric interview to degenerate into 
a one-way screen through which the doctor studies the 
patient’s attitudes and feelings without giving much 
thought to his own. For the best results—and this is 


essential in the use of undirected techniques—the 
doctor’s feelings and attitudes must be considered and he 


should possess considerable insight into them. Intuitive 
understanding is therefore of great value, and its 
systematic development by some form of analytic training 
is to be encouraged. So much do these personal factors 
matter in interviewing that one might reasonably say that 
interviewing is not merely a matter of types of technique 
but also one of types of interviewer. The personality 
and knowledge of the psychiatrist are still further factors 


in success. 
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Diagnostic testing in the psychiatric examination of offenders 


By F. Grewel * 


The application of psychological tests to the examina- 
tion of adult offenders confronts us with several 
problems. The following questions arise over the use 
of tests: 


(1) Does examination by means of tests at present 
afford new ways of estimating psychological and 
characterological traits and can it make an objective 
contribution to psychiatric diagnosis? 

(2) Can diagnostic psychological testing be helpful in 
forensic psychiatric examination? : 

(3) Can diagnostic testing replace psychiatric examina- 
tion? 

(4) Who should collect the data and who should judge 
the results? 

(5) Which offenders should be tested: all; every 
offender who is examined by a psychiatrist at the request 
of the legal authorities; or only some of these? 


We may begin with the remark that modern diagnostic 
testing is no lie detector. Lie detecting, as described in 
the literature, is, after all, a well-known procedure making 
use of the changes in electric conductivity of the body 
under the influence of strong emotions. To reveal an 
offender’s guilt by this method requires much psycho- 
logical skill in the investigator. The victim of such an 


* Psychiatrist and Diagnostic Psychologist; Head of the 
Psychological Department, University Psychiatric Clinic, 
Amsterdam. 


examination is fully aware of the intention of the 
experiment, viz., to demonstrate experimentally his guilt, 
The purpose of modern testing procedures, on the 
contrary, is far from clear to the layman and, owing to 
this fact, simulation and wilful or calculated interference 
is impossible, or at any rate easily detectable by the 
expert. It often is, however, necessary to explain that 
a test is not a kind of psychological trap, and that it aims 
at the elucidation of the testee’s character by fair means. 

Before proceeding to the discussion of the tests we 
may mention that for several decades tests have been 
used in psychiatric clinics as well as for the purpose of 
mental examination in detention prisons. In Amster. 
dam, for instance, we use a schedule of questions and 
problems compiled by the prison psychiatrist, Dr. S. P. 
Tammenoms Bakker. They are not standardized at all, 
or if they are we do not use them in a standardized way. 
The patient is judged by the way in which he answers 
the questions and solves the problems no less than by 
the correctness of his answers. This global impression 
is of the utmost importance. In his final judgment the 
trained psychiatrist evaluates the subject’s native gifts, 
his education, his training, his fluency, his verbal 
intelligence and the influence his verbosity or reticence 
has on the favourable, bad or forbidding impression he 
makes (or may have of himself). A possible deteriore 
tion is, moreover, taken into account. It is therefor 
impossible to express the final result — the final psy: 
chiatric diagnosis — in a numeral or in something like 
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an IQ. Only the experienced psychiatrist can find his 
way in this complicated whole and form a balanced 
opinion about the different factors, e.g., the diagnostic 
assessment of a poorly gifted, neurotic individual, who 
has had neither much education nor much intellectual 
stimulation in his later life and who also shows an 
incipient dementia. It is difficult to recognize deteriora- 
tion when it occurs in the feebleminded. Experience 
alone teaches one to weigh the influence of genetic and 
of sociological factors. A demented waiter may still be 
good at mental computation, whereas a clever housewife 
may have forgotten the techniques of arithmetic and, 
say, her geography; whereas an engine or bus driver 
may have acquired an astonishing knowledge in this last 
subject. Only his routine enables the psychiatrist to 
differentiate the pseudo-intelligence of a loquacious 
individual from real intelligence. The experienced psy- 
chiatrist himself, working with a set of routine questions 
and problems, is therefore still one of the most subtle 
test apparatuses we know— and as such cannot be 
replaced. 

In the same way some correction of the “manifest” 
results is necessary for the interpretation of intelligence 
tests, as well as for all other tests. The pseudo-exactness 
of the IQ must be corrected through the evaluation of 
the factors that contributed to the attained intellectual 
level; a similar correction is necessary in every test result, 
be it a performance or a projective test. The relativity 
of the concept of normalcy, the variations of adaptation 
and of adjustment must always be kept in mind. The 
“objectivity” of many tests is more or less spurious as 
long as no subjective correction is introduced! In other 
words, test objectivity has its limitations and the data 
yielded by tests are only reflections of the real con- 
figurations existing in the psyche. Every critical psy- 
chologist will confirm these considerations, but among 
the less critical test enthusiasts there are some who 
believe that diagnostic testing may replace psychiatric 
and characterological diagnosis. It is as well to correct 
such a fallacious opinion right away. 


Intelligence tests 


Before Binet introduced his intelligence scale, many 
methods had been devised to evaluate intelligence, e.g., 
the combination test of Ebbinghaus. The application 
of an ingenious mental age scale by Binet made mental 
testing very popular and gave rise to a host of other tests, 
too numerous to be mentioned here. Another stimulus 
to the use of tests was the alpha army test (dating from 
the First World War), which aimed at a tentative 
intellectual classification of American soldiers. These 
tests give a more or less crude indication of a person’s 
intelligence. The comments about interpretation men- 
tioned before also apply to these tests, especially 
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intelligence testing without sufficient information about 
the cultural and educational background. Under such 
conditions, these tests can be highly deceptive and may 
lead to fallacious conclusions. The present author’s 
experience with hundreds of juvenile and adolescent 
delinquents has taught him that the average intelligence 
level of country children is at least a year behind the 
average mental age of children in the big cities, as 
measured by the Binet scale. In well-to-do families 
the children attain a higher IQ. In isolated villages 
in the Netherlands, as in the Appalachean Mountains 
in the United States of America, the IQ of juveniles 
is far below the norms for their age. It is a funda- 
mental mistake to conclude that these children are 
feebleminded. It is, on the contrary, an essential of 
psychology to take into account the cultural pattern 
of the environment and its socio-economic condition. 
When we acknowledge the value of intelligence 
testing, we must refrain from overestimating its 
absolute significance: a test, though a measure, is no 
absolute yard-stick. But it is a most important indicator. 
When a man born from a feebleminded family and 
having no more than elementary education is shown 
to have an IQ of 130, it means that he has a 
brilliant intelligence. When, on the other hand, an 
individual attains a score far below the level one would 
attribute to him on the basis of personal contact, this 
may indicate that some disturbing factor is at work, 
e.g., a neurosis or simulation. A really good education 
may improve the score and, similarly, educational neglect 
may lower it. In short, far from being a purely 
objective measure, the intelligence test is a series of 
approved questions, problems, riddles, instructions, and 
so on, the solutions to which may be scored, but the final 
interpretation of which involves a subjective judgment 
by the psychologist. 

I may mention in parentheses that tests standardized 
for children give only a very approximate estimate of an 
adult’s intelligence. Binet stressed the fact that the 
personality of a feebleminded adult with a mental age 
of nine years is far from similar to that of a normel 
child of nine years. In the examination of adults, 
mental age therefore is a very crude approximation and 
the determination of adult IQ with children’s scales is 
quite misleading. 

To determine the IQ of adults the test must be 
standardized for adults. Wechsler’s Bellevue scale ful- 
fils this requirement up to the age of forty-nine years. 
It is standardized on a sound statistical basis with a 
correction for the value of each subtest. Though from 
a statistical as well as from a methodological point of 
view this scale could be criticized, it marks an important 
step in the right direction. The experience of several 
years in the psychiatric clinic with this test shows that, 











even when one keeps in mind the indications of psycho- 
logical literature, one must handle the results of each 
subtest and the final outcome with prudence. Not only 
does the mental state of the patient (in addition to socio- 
logical factors) play a part but, and particularly in the 
case of dementia, mental testing is not yet up to the level 
of psychiatric diagnostics (though one may find the 
opposite assertion in the literature). The psychiatrist 
distinguishes between several types of mental deteriora- 
tion, between global and lacunar dementia, each with its 
subforms. Clinical experience enables him to ascertain 
with a high degree of probability which specific form 
of dementia is present in each case. The decay is never 
of the same intensity for all intellectual functions. 
Global tests therefore cannot measure lacunar dementia. 
The psychiatrist knows this and by his empirical 
questions he tries to uncover the specific disabilities; 
in this author’s opinion there is no test as yet that equals 
the questioning of clinical psychiatry when it comes to 
the unravelling of a dementia. On the other hand the 
intelligence test may demonstrate the intensity of the 
decay ; it may show, for instance, that the patient upholds 
a certain fagade whereas his mental productivity and his 
intellectual stock have shrunk to a minimum. 

The remarks about the relative certainty of the results 
of tests apply both to verbal and to performance tests. 
In our clinic we make use of the Bourdon-Wiersma test 
which measures the concentration of attention, its 
fluctuations and its fatigue. The influence of organic 
cerebral disturbances and of exhausting general diseases, 
of neurosis, psychopathy and of educational neglect are 
detectable by this test; here again not only the objective 
result, but the subjective interpretation, is important. 

In our experience, as in that of most clinical psycho- 
logists, the combination of different methods of approach 
is valuable. The outcome of one test may throw light 
on the results of another one; the findings in one series 
of tests may elucidate a failure in another test; and the 
combination of different results may lead to a more 
profound insight into the testee’s personality. When 
the psychologist learns to see the test against the back- 
ground of the testee’s cultural pattern and when, more- 
over, he recognizes the patient’s projections, etc. (even 
in intelligence tests), then, and then alone, can the full 
benefits of testing be realized in fact. 


Projective tests 


Intelligence tests are, all in all, a most valuable method 
of controlling the psychiatrist's impression. The 
patient’s character, his total personality and his projec- 
tions have been shown to play a part in the final inter- 
pretation of these tests. A most important aid to insight 
into the structure of personality is provided by character 


and personality tests. These tests, often called pro. 
jective tests, enjoy an increasing popularity. They aim 
at an assessment of the testee’s personality, of his 
psychotic and psychopathic traits or his neurotic trends 
and of the different layers of the personality. Each test 
only furnishes data about certain aspects, certain “seg. 


ments”, of the subject. The diagnostician tries to 
consider these data in relation to the total configuration 
of this subject; and tries to deduce a personality 
structure from the “segmental” data. In some tests 
comparison of recorded data obtained from various 
subjects may be possible on the basis of quantification of 
the data; but consistent scoring is not possible in every 
test. The Thematic Apperception Test is an example 
of this last type of test. In such tests a subjective factor 
plays an important role, in that the psychologist’s 
experience with the test, his theoretical and practical 
knowledge of psychiatry and psychology (especially of 
test psychology) are involved. 

This branch of testing was inaugurated by Rorschach 
who introduced his famous inkblot test before 1920. 

The testee has to state what he sees in each of a series 
of ten cards, each with a symmetrical, more or legs 
fantastic, grey or coloured inkblot. This test procedure 
was utilized by Rorschach for the examination of 
psychiatric patients as a new aid to psychiatric diagnosis, 
He described the typical test syndromes in various mental 
diseases, like depression, mania, epilepsy, dementia, 
compulsion neurosis, etc. Shortly before his death he 
proved that his method could be refined so as to enable 
the diagnostician to recognize by the test many mental 
peculiarities, especially drives and conflicts. In Switzer. 
land anxiety signs were recognized. Shortly before 
the Second World War the test was introduced in the 
United States. Here psychologists especially studied it 
statistically (Beck and his co-workers), whereas others 
demonstrated that a deeper interpretation, taking into 
account the mechanisms revealed by psycho-analysis, 
was possible (Klopfer et al.). Thus a deeper insight into 
the personality organization of the subject was obtained 
and the result was not a psychiatric but a character 
diagnosis. Psychiatrists took up this more subtle way 
of handling the Rorschach test, and it developed into the 
principal tool of diagnostic psychology. Expertly used, 
this test enriches psychiatric diagnostics and provides 
a control on clinical diagnosis, as universal experience 
has confirmed. Intelligence factors, neurotic and 


psychopathic traits (inferiority feelings, uncertainty, 
instability, haughtiness ), as well as infantilism, paranoid, 
aggressive and homosexual trends, contact possibilities, 
sensitivity, dementia, etc., may be revealed by a Ror 
schach protocol, at least when studied by an experienced 
Rorschach expert. The art of analysing the protocol is 
difficult and requires psychological training as well as 
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basic knowledge of psychiatry. Adequate familiarity 
with psycho-analysis is a prerequisite for deeper inter- 
pretation. 

The fact that this and similar tests can make a con- 
tribution to psychiatric diagnosis is undeniable. The 
fact that their use is still increasing is no more than 
a fashion; it shows the need of psychiatrists for an 
objective control. Yet the prerequisites for expert 
diagnostic testing mentioned above may seem exagger- 
ated. Experience with young psychiatrists as well as 
with psychologists and advanced psychological students 
(with Rorschach experience) has taught this author that 
these conditions are justified. The psychologist’s 
knowledge of psychopathology is a theoretical one and 
it takes him many years to get acquainted with psycho- 
pathology, with psychotic patients, with psychopathic 
and neurotic individuals, not to mention the mental 
disturbances in brain diseases, such as aphasia, apraxia, 
acalculia, constructive apraxia, the parietal syndrome, 
etc. This means that diagnostic testing pre-supposes 
a special training of the young psychiatrist and an even 
longer one of the psychologist. 


In the hands of the untrained, projective tests engender 
psychological mistakes and psychiatric blunders. These 
mistakes are easily committed in the case of gifted 
intellectuals, creative artists, original and talented 
individuals. Their protocols have some resemblance to 
pathological protocols, because they show unconven- 
tional associations, and because they organize certain, 
mostly repressed, trends in their integrated personality 
and because they are not the mediocre or moderate 
average man — they are creative, original and gifted — 
and they are able to show their endowment. Only long 
experience in this field of research can enable one to 
distinguish normal from abnormal, latent from overt, 
repressed from integrated drives, insufficient integration 
from free disposal of one’s possibilities or from dis- 
integration. Even the experienced Rorschach worker is 
often at a loss and psychodiagnostics has only begun to 
cope with many of these problems. 


The same considerations hold good for the application 
of other projective tests, amongst which Murray’s 
Thematic Apperception Test (T. A. T.) must be men- 
tioned first. This test uses a great number of pictures 
depicting various crucial psychological situations. The 
testee is invited to tell a short story about a selection of 
the pictures dependent on sex and age. The whole series 
of stories often gives a profound insight into the subject’s 
personality organization. This test is very useful in 
forensic examination and it often confirms and deepens 
its conclusions. 


This test, presenting crucial, though not absolutely 
manifest, life situations, is often highly suggestive for 


certain individuals and situations. It may be dangerous 
when used with abnormal or unstable subjects. The 
experience of a colleague confirms that of the author 
that, in the application of this test, one sometimes has to 
change from a test to a psychotherapeutic interview. 


But here again one must realize that in the depths of 
the mind of normals much can be found that is seen in 
more manifest form in abnormals. One must consider 
the intensity, certain “shades” and the relationships with 
other personality traits in the total configuration, in 
deciding whether certain trends are to be interpreted as 
normal, as peculiar character traits or drives or as 
pathological. This may be extremely difficult when, 
for example, we have to judge if there is overt or latent 
homosexuality or no homosexuality at all, when anal 
traits are conspicuous in a protocol. Caution in the 
handling and in the interpretation of the T. A. T. is there- 
fore necessary. 

We mentioned the fact that some pictures of the 
T. A. T. may be highly suggestive for certain subjects. 
Here we are confronted with the fact that most projective 
tests are, while not unstructured, only slightly structured 
—a criterion that is fulfilled by Rorschach’s test. The 
manifest situations of the T. A. T. on the one hand may 
provoke strong emotional reactions. On the other hand 
the material may become consciously manipulable; the 
subject may evade the associations elicited by the 
pictures. As a rule we can detect evasion as well as 
simulation just as we can unmask a certain pose—which 
in itself is a remarkable character trait. 


Van Lennep tries to avoid conscious manipulation of 
the material in his four picture tests by using vague forms 
and hazy colours. This test often gives an illustration 
of the actual conflicts and may enable the psychologist 
to detect basic conflicts or instinctual antinomies. The 
stimulus material is little structured and the many choice 
possibilities give multiple possibilities of structuring. 

We regularly make use of a procedure that often gives 
a clue to character traits as well as to clinical diagnosis, 
viz., the drawing of trees. The subject is first instructed 
to draw a tree, e.g., a fruit tree, and is then invited to 
draw a fancy tree and thereupon a dream tree. Our 
experience enables us to identify melancholia, depres- 
sions and often schizophrenia by means of these 
drawings. Anxiety, inferiority feelings, uncertainty, 
sexual troubles, and so on are often revealed by this test. 
Similar tests are the house-tree-person test; draw-a- 
person-test, etc. 

Several tests are used less regularly in the psycho- 
logical laboratories of the Netherlands in which 
psychiatric patients and offenders are tested. Many 
diagnostic procedures are utilized (sometimes with 
enthusiasm) that are rejected by others. Amongst these 








is the Szondi test. As may be known, in this test the 
testee has to choose from a series of portraits; different 
groups are presented and, peculiarly, the photos represent 
different types of psychotics and of criminals. In the 
hands of the expert in this field this test may give 
startling results. In the psychological department of 
the Psychiatric Observation Clinic of the Prison 
Administration in the Netherlands (Utrecht) this test 
appeared valuable as a means of identification of homo- 
sexuals. The progressive matrices test, the block design, 
the Bender Gestalt test, the Wechsler memory scale, 
Lowenfeld’s mosaic test are some of the tests used in 
many places, amongst others in the Prison Psychiatric 
Clinic in Utrecht. It may be superfluous to remark that 
all the tests are never used in a single case; in a 
psychiatric observation clinic like that of the Prison 
Administration, only a few tests are used in some cases 
while in others a series of tests are used. In such 
a clinic it is, moreover, necessary to change the tests 
used on occasion as the inmates of a detention prison 
appear to be diligent in informing each other of the 
answers one is “expected” to give. Primitive people 
easily make a choice in the Szondi test, whereas intel- 
lectuals are prone to be retentive with this test. In short, 
one has to learn to which cases the different tests are 
suited. 

It is clear that diagnostic testing must be learned; 
many of the tests require a period of training before 
they can be handled expertly. Even those that seem 
rather easy have to be learned. Students of psychology, 
for example, require training to be able to apply the 
Terman-Merrill version of the Binet test faultlessly. 
Testing of psychiatric patients requires special training, 
and psychiatric diagnostics by means of tests demands 
long experience in this field. Neither the untrained 
psychiatrist nor the unskilled psychologist is suitable for 
employment as a psychodiagnostician. 

Our first two questions have now been answered. 
Psychological testing has developed into a means of 
diagnostic research and can be helpful indeed in 
the elucidation of psychiatric and characterological 
problems. This obtains in the psychiatric clinic as well 
as in the forensic examination. It has become an 
ancillary tool that can be useful in psychiatric diag- 
nostics. When handled expertly and discreetly, tests 
may help to verify, to confirm and to deepen a psychiatric 
diagnosis. Sometimes tests will indicate the presence of 
something not fully appreciated, or even neglected, 
during the clinical exploration; one may mention a 
bodily disease or the onset of a dementia, or a possible 
schizophrenia. In forensic psychiatric investigation 
one is sometimes confronted with eccentrics who have 
managed to get on fairly well for years and then, by some 
sudden antisocial action, come into conflict with the law. 
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Psychiatric or psychodiagnostic examination in these 


cases may reveal schizophrenia. Tests, especially the 
T. A. T., sometimes evoke responses in the subject that 
allow a deeper insight into the motives and drives that 
led to the offence. 

But, in general, the court does not ask for an explana. 
tion of the offender’s motives; it wants to know whether 
he is responsible for his actions or not, whether he ig 
normal or abnormal. It is not a psychological diagnosis 
giving insight into mental organization, character and 
inner motivation that is wanted, but psychopathological 
considerations of the delinquent’s psyche. An enlight 
ened psychiatry must take into account the jurist’s 
problem.The judge must know whether he may mete out 
a penalty, whether the criminal should be placed at the 
disposal of the government as a psychopath or in a mental 
hospital as a psychotic, and so forth. This means that 
the psychiatrist must advise the judicial authorities and 
that psychiatric interpretation of the test results is 
unavoidable. Diagnostic testing is an ancillary of 
psychiatric observation; one may add that in problem 
cases it always is so. 

In forensic cases psychiatric experience is also 
essential for a differential diagnosis. Many paranoid 
patients see eyes in the Rorschach test. But it would 
be premature to conclude that a paranoid personality is 
always the cause of many-eye-interpretations in a Ror 
schach protocol, for these answers are also seen with 
voyeurs and (what is most important in this connexion) 
with people who fear an inquiry, e.g., by the police or 
the judicial authorities! The special situation cond: 
tions the particular response. During detention o 
preliminary investigation the Rorschach protocol often 
indicates marked anxiety by the great number of clair 
obscure (chiaroscuro) responses on the grey blots. It 
often is impossible to decide whether such anxiety 
responses are due to the actual situation or point to 
deeper anxiety such as in a neurosis. 

Simplicity, paucity of responses, etc., may give th 
Rorschach protocol a certain scantiness; in these case 
the answers in the so-called additional score have mor 
importance than usual. In these cases (psychiatric # 
well as forensic), one must make use of an elasti 
technique to evoke a sufficient number of answers in th 
additional score. It may be clear from this presentatia 
that diagnostic testing cannot replace psychiatré 
examination, that the psychiatrist (or thoroughly trained 
clinical psychodiagnostician) must judge the result d 
the tests and that psychodiagnostics are an aid b 
psychiatric diagnosis. 

In many countries test assistants are trained to giv 
the different tests. For a subtle appreciation of t 
Rorschach test and the T. A. T., personal handling ma 
be necessary. A new group of specialists in mail 
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countries are the clinical psychologists or psycho- 
diagnosticians. They are psychologists who, after 
completing ordinary psychological training, specialize 
in medical psychology and diagnostic testing. This 
requires a study of at least three years. A well trained 
psychologist who has mastered the technique of diag- 
nostic testing can be a valuable member of the diagnostic 
team of the modern psychiatric clinic. 

Should all persons in custody be tested, and should 
the eventual findings of the tests be used to select cases 
for psychiatric examination? Diagnostic testing is a 
time-consuming task and a short exploration by the 
psychiatrist is, for the time being, more practical. In 
the opinion of every expert psychiatrist, all recidivists 
and every one committing a serious offence (murder, 
serious sexual offence, etc.) should be examined by a 
psychiatrist; and a competent psychiatrist should be 
available to report about every person in detention who 
appears to be mentally abnormal. In Amsterdam this 
ideal is realized. If necessary, a psychological report 
is added to the psychiatric report; if the case is too 
complicated for the detention prison, or needs immediate 
treatment, the patient is hospitalized in a psychiatric 
clinic. 

In most cases a psychodiagnostic examination is not 
absolutely necessary in addition to the psychiatric 
investigation. It is hoped that in the future an expert 
psychologist will be permanently available (as in the 
Utrecht clinic) to test more regularly than it is done 
nowadays. As soon as a psychodiagnostician is present 
he meets a need and the psychiatrist can then no longer 
do without him. This occurs in the psychiatric hospitals 
and it will be the same in forensic psychiatry. It would 
be of value to examine more serious, old and odd 
criminals psychologically; the same obtains for 
recidivists. All modern medical diagnoses are the 
result of team work by the bacteriologist, the patho- 
logist, the audiologist, the electroencephalographer and 
so on who co-operate in forming a final diagnosis; in 
the same way the psychiatrist and the psychologist (and 
eventually other specialists) must work together as 
ateam. This paper has shown that the psychodiag- 
nostician can contribute most valuable material; but 
he is not able to make a psychiatric diagnosis by him- 
self — a view upheld amongst others by Rapaport, one of 
the world’s most prominent diagnostic psychologists. 

In the case of serious offenders the help of the 
psychodiagnostician is desirable. Scientific investiga- 
tion may, moreover, profit by the use of diagnostic 
testing, especially when conscious motives remain 
obscure. Thus, in Amsterdam, an investigation of 
“crime passionnel” and of female warehouse thieves 
was undertaken. In the case of “crime passionnel” 
diagnostic testing confirmed the typical character traits 








that psychiatric examination had revealed amongst such 
delinquents both normal and abnormal. In the case 
of warehouse thieves we formed the view that there is 
a group where unconscious specific conflicts might 
play a part, whereas psychiatric examination seldom 
reveals conscious motives. These conclusions are valid 
for Holland where the social and cultural, and therefore 
the psychological background of the “crime passionnel” 
is different from that in France. The penal conclusions 
may therefore have a local value. 


Many problems arise, but only one more can be 
considered now, viz., can diagnostic testing be of use 
for the planning of the penal, social and medico-psycho- 
logical treatment of offenders? The answer is that it 
can. The recognition of paranoid traits, incipient 
schizophrenia, or early dementia may influence penal 
and medical measures. A slight degree of feeble- 
mindedness may lead to institutional care or to social 
after-care. Psychopathy may be an indication for 
lengthy segregation in a hospital for psychopaths. 
Insufficient integration in a young adult may be 
met by socio-educational treatment. Psychodiagnostic 
examination may give an indication for psychotherapy 
in cases of serious neurosis. During detention there is 
no possibility of an interview with delinquents along 
psycho-analytic lines. The preoccupation with the 
actual situation prevents “free” association. Many 
criminals, moreover, are not suitable for psycho- 
analysis. In these cases the test diagnosis may reveal 
facts that suggest the desirability of tentative psycho- 
therapy. 


Different types of mental organization should be 
indications for placement in different types of penal 
institutions. Psychodiagnostic examination has distinct 
possibilities for any future penal system in which there 
is greater subtlety and more scope for differentiation. 
On the other hand, one should not expect too much 
from diagnostic testing in forecasting the result of a 
treatment or the adaptation of the delinquent to social 
reality. For the moment tests cannot foretell the 
subject’s possibilities of adaptation to society in general, 
and to his specific environment in particular. In this 
respect the experienced psychiatrist is a better expert 
and everyone acquainted with psychiatric practice or 
with the problem of forecasting a psychopath’s future 
conduct, knows how difficult a task this is. . 


To sum up, we may say that diagnostic testing is an 
ancillary tool in psychiatric diagnostics; that it has 
shown itself helpful in forensic examination as a check 
on psychiatric examination; that it may point to or 
uncover problems or character traits otherwise over- 
looked and that it may help in the scientific elucidation 
of certain forms of criminal behaviour. Diagnostic 





psychological testing is a young branch of psychology, 
and is in full development. In its further evolution 
it will doubtless play a greater réle in psychiatric 


examination and in the study of criminals and the 
mental mechanisms underlying certain forms or types 
of criminality. 


Narco-analysis and narco-diagnosis * 


By G. Heuyer** 


I propose first to give a brief outline of narco- 
analysis and its history. 

The first point to bear in mind is that narco-analysis 
is a form of psycho-analysis. Psycho-analysis is a 
method of investigation which seeks to discover the 
affective complexes, frequently repressed for many 
years and in most cases since childhood. These com- 
plexes are belatedly exteriorized in acts difficult to 
understand and in many cases delinquent or criminal, 
or are genuine pathological states — obsessions and 
neuroses. 

If psycho-analysis is to be successful and the sessions 
between doctor and patient are to reveal the affective 
complexes, the complete confidence of the subject is 
essential — that is the crux of the problem. Moreover, 
psycho-analysis consists of a series of sessions, of 
approximately half an hour each, which are repeated 
three or four times a week over a long period. A good 
psycho-analytic examination takes five to six months to 
produce really useful results. 

Techniques for distinguishing between organic and 
functional states by means of chemical methods, have 
been in existence for a long time. I should like to 
mention a very old study by Magnan on the simulation 
of mental illness, published in the Bulletin médical 
of 27 December 1891 and reissued in a book Recherches 
sur les centres nerveux published by Masson in 1893. 
In this study the author discusses the use of ether and 
anaesthetics in general for the purpose of discovering 
simulation. In his view, these techniques can, if 
handled carefully, be employed usefully in cases of 
simulation, and the author refers in particular to an 
instruction of 2 April 1862 issued by the Conseil de 
santé des armées (Army Medical Council). His position 
is that 

(1) Such methods are not dangerous; 


(2) They are not intended to be used to obtain the 
disclosure of information or to extract admissions, 
which is not the doctor’s function. 


* Translated from the French. 
** Professor at the Faculty of Medicine, Paris. 


After Magnan, Babinski used chloroform and ether 
for the diagnosis of what he designated as “pithiatic” 
states as distinct from the organic states. Pithiatic 
states are nothing else than what are still known as 
hysterical states. They are called pithiatic because 
they can be produced by suggestion and made to dis 
appear by suggestion or persuasion. They are not 
organic states. 

Babinski was always in search of a reliable method 
of distinguishing pithiatic states from true lesional or 
organic states. Pithiatic states have been assimilated 
to hysterical states and simulated states under the 
designation of functional states; the problem therefore 
is to make a differential diagnosis between non-lesional, 
functional states without organic symptoms, and states 
which are, on the contrary, organic or lesional and 
present truly objective symptoms. Such objective 
symptoms are not always easy to discover in the waking 
state. Ether and chloroform necessitate general 
anaesthesia and it has always been considered impossible 
to use such methods in medico-legal examinations. They 
are lengthy, complicated and dangerous. Sudden death 
sometimes occurs when chloroform is used, and broncho- 
pulmonary complications may occur in the case of 
ether. Such methods cannot be used in medico-legal 
psychiatry. 

In 1931, in England, Stephen Horsley conceived the 
idea of making an analysis of the subconscious by 
inducing sleep by means of a barbiturate injection 
amytal, later replaced by pentothal. From the um 
reserved conversation of the patient as he was returning 
to consciousness Horsley obtained the same results as 
are obtained by a lengthy psycho-analytical interview 
in the waking state. He invented the term “narco 
analysis” to describe such investigations into the sub 
conscious. The term “narco-psycho-analysis” would 
have been preferable. 

In 1932, Horsley cited the use of barbiturate drugs 
in forensic medicine. His book on narco-analysis was 
published in 1943. 

In 1932, Lorenz, in an article on sodium amytal, 
dealt with the subject of criminal admissions under 
narcosis. 
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In “The Amytal Interview”, published in the 
American Journal of Science in 1945, Hart Lee, Enangh 
and Morgan discussed the interrogation of soldiers 
charged with offences among other applications of 
narco-analysis in military psychiatry. 

The use of narco-analysis in military forensic 
medicine has been particularly important. During the 
war period narco-analysis was carried out with pentothal 
which had replaced amytal in the American army. 
Pentothal was brought to Europe by the United States 
army, together with penicillin. Sutter, a French doctor 
from Algiers, introduced what he called narco-chemical 
“abreaction” into the practice of psychiatry in France 
and in continental Europe generally. He showed the 
importance of abreaction in the treatment of war psycho- 
neuroses. Barbiturate drugs (pentothal) were used in 
advance casualty stations of the United States army 
and in the French army, in which Sutter served, to 
distinguish between organic states from which wounded 
soldiers may suffer as a result of shock due to bombing, 
shelling, etc., and functional (hysterical, pithiatic, 
simulated or anxiety) states produced by emotional 
reaction to bombing, which anyone who has been a 
soldier or at the front can understand. Immediate 
diagnosis was necessary to avoid a repetition of what 
had happened in the 1914—1918 war when base 
hospitals were filled with anxiety cases, pithiatic cases, 
or malingerers who crowded the neuro-psychiatric 
wards and miraculously recovered on Armistice Day. 

The object was to make the diagnosis at the front 
without delay and to give treatment at the same time. 
Anxiety cases were relieved by the pentothal injection 
and advantage was taken of their state of increased 
suggestibility on waking to reassure them, convince 
them that they were organically sound, and then return 
them to the front. 

During the 1939—1945 war there were fewer pithiatic 
cases and malingerers at American or French base 
hospitals than during the 1914—1918 war. 

At advance casualty stations, narco-analysis was also 
used as a kind of accelerated psycho-analysis. In 
anxiety cases, it enabled patients to re-experience the 
state in which they had been at the time of the bombing 
or shelling; it gave insight into and helped the patients 
to understand the reasons for their anxiety, making it 
possible to reassure them and at the same time to make 
a diagnosis. 

Before citing the works published in French following 
Sutter’s initial work, I shall refer to the principal papers 
published elsewhere on the employment of barbiturate 
narcosis in forensic medicine. 

In Belgium, the most important work on the subject 
is the report of Professor Divry and Doctor Bobon, of 
the University of Liége, to the International Congress 





on Forensic and Social Medicine (Brussels-Liége, 1947). 
The report is lengthy and I cannot make a complete 
analysis of it, but the main conclusions are as follows: 

(1) Legal narco-analysis is exclusively a medical 
technique for psychological investigation. It should 
not be considered in law as a coercive method of 
investigation into the substance of charges. 

(2) Thanks to the use of barbiturate derivatives, it 
is a rapid and nondangerous method which may be 
effective in furnishing deeper understanding of the psy- 
chology of the accused, especially in states similar to 
simulation and states characterized by silence, reticence, 
anxiety and voluntary or involuntary inhibitory 
mechanisms in their various forms. 

(3) In most cases it does not diminish the patient’s 
higher control to such a point as to weaken his 
intentional defence system and produce an admission of 
guilt which he would not have made if fully conscious. 

(4) It does not in any real sense constitute a violation 
of the physical of psychic integrity of the accused. 

(5) It should be possible to use narco-analysis with- 
out restriction in states similar to simulation, as well as 
other techniques now current in medical practice such 
as venous or lumbar punctures. 

(6) In other cases where it is considered necessary 
for the purposes of expert examination, it should be 
possible, on the basis of a statement of the reasons for 
employing narco-analysis, to obtain an order from the 
court sitting in chambers, in accordance with article 25 
of the Belgian Act of 1874, or any other appropriate 
statute. 

(7) On the rare occasions on which narco-analysis 
produces evidence tending to substantiate charges 
denied during the preliminary investigation it should be 
possible to use the admission as evidence if the accused 
gives formal consent in the waking state and if the act 
as such is indicative of a psychological mental state 
which cannot be established by normal methods of 
examination. 

I might also mention a paper by Bobon, presented to 
the same congress in 1947, on a case of simulation 
which was discovered as a result of the use of gar- 
dianol, parvitin and sodium evipan, and in which the 
malingerer confessed to the court martial. 

The Revue de droit pénal et de criminologie of 
November 1947 contains an address, entitled “Individual 
freedom and a new method of mental examination”, 
given by Mr. Tahon, procureur général of Liége, at the 
re-opening of the courts of justice. Mr. Tahon’s 
address has been incorrectly interpreted as condemning 
this new method. In the first part of his address he 
criticizes the method very severely, but it is clear that 
his criticism refers to the use of pentothal narco-analysis 
to obtain admissions from the accused regarding the 


offence under investigation. He does not agree with 
two conclusions reached in the report by Divry and 
Bobon, namely, that narcosis could be employed without 
restriction in states similar to simulation and in cases 
where use might be made of admission. He explains, 
however, that he is concerned with general con- 
siderations only: “I shall confine myself to general 
considerations since our object is only to draw attention 
to a question which, in our opinion, deserves very 
careful thought and the closest co-operation...”, 
(p. 27). “In the first place it must be stated quite clearly 
that the method of investigating the subconscious with 
the aid of the injection of intoxicating drugs should be 
used only in cases where it is absolutely essential.” 


The problem is obviously analogous to that dealt with 
by article 25 of the Belgian Act of 1871 concerning the 
modesty of persons required to undergo physical 
examination. I cannot quote all the conclusions and so 
shall quote the following paragraph only: 


“According to the solution I suggest, the examining 
judge would retain his discretionary power, but 
would, as in the past, have the power to order expert 
mental examination. He would not, however, give 
the expert the right to use the new method of 
investigation. If, in the course of the psychiatric 
examination, the latter considered that he could not 
reach a conclusion without using narco-analysis, he 
would report the matter and would not be allowed 
to make use of the method before receiving the 
authorization of the court.” 


Mr. Tahon accepts the more or less identical con- 
clusions of the report by Divry and Bobon, but, in 
keeping with his profession, he proposes a juridical 
solution. 

In Switzerland, a very complete discussion of the 
question appeared in an article entitled “Forensic 
psychiatry and narco-analysis” by Dr. Schneider, 
assistant physician at the Psychiatric Hospital at 
Céry, near Lausanne. Schneider is an outstanding 
psychiatrist and is conversant with the method. He is 
opposed to the use of narcosis to obtain admissions of 
guilt or for diagnostic purposes. He admits, however, 
of certain exceptions: 

“There may be exceptions. A person accused of 
an offence which he did not commit would be glad 
to prove his innocence by undergoing narco-analysis, 
and it is in the interest of offenders that the 
psychiatrist should be able to discover the reasons 
for their delinquency rapidly by examining them in 
a state of sub-narcosis. These real advantages of 
this method of examination do not, in my opinion, 
offset the serious disadvantages of the use of 
narcosis in forensic medicine.” 


Very few papers on this question have been published 
in Italy. But I know from Dr. Bollea, who is Professor 
Cerletti’s assistant at the Rome Psychiatric Clinic, that 
narcosis has been used in forensic medicine for the 
purpose of psychological investigation and not as part 
of criminal proceedings. 

I have already mentioned the papers published on 
the subject in the United States before the war. Those 
published during the war are concerned with the use 
of narcosis in war neuroses. After the war, a very § 
important article by M. Gerson and V. M. Victoroff 
was published in the American Journal of Psychiatry 
of July 1948. I should first point out certain facts 
regarding the circumstances under which their investiga. 
tions were made. Using pentothal they examined 
persons who persisted in denying the offences 
with which they were charged, although impartial 
investigators were convinced of their guilt. For 
reasons of medical ethics, the material obtained was not 
used for judicial purposes. Seventeen persons sub- 
jected to narco-analysis gave information which had not 
been obtained by normal interrogation. The subjects 
included thieves, addicts, malingerers simulating am. 
nesia, a person accused of assaulting women, two 
persons accused of attempted murder and two of self- 
inflicted wounds. All were soldiers and had previously 
denied the alleged offences. 

It is a remarkable fact that pentothal has been used 
principally in military forensic medicine. That has 
been the case in France. The papers of Professor 
Ollivier of Marseilles are concerned chiefly with the 
use of pentothal in military forensic medicine. 

In the Western countries (England, the United 
States, Switzerland, Belgium and Italy) a clear distinc 
tion has not been drawn between the use of narcosis to 
obtain admissions of guilt and its employment for diag. 
nostic purposes. The term “narco-analysis” is used in 
all cases. The authors agree, however, that narcosis is 
often a useful means of uncovering simulation and that 
legal rules should be established governing the use of 
narcosis in forensic medicine. 

It may be asked what the position is in the Eastern 
countries, that is, the Union of Soviet Socialist 
Republics and the countries known as People’s Demo- 
cracies. During a recent visit to the USSR, I learned 
that chemical narco-analysis is used in psychiatry, but 
all the psychiatrists I questioned told me that it is not 
used in forensic medicine. Three years ago I visited 
Poland and during my stay there questioned Polish 
colleagues whom I had known before the war in order 
to discover their views regarding psycho-analysis, narco- 
analysis, and the investigation of the subconscious 
by the use of pentothal in psychiatry and forensic 
medicine. Narco-analysis is not accepted in these 
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countries. Psycho-analysis as a whole is completely 
rejected in psychiatric examination, and so is narco- 
analysis. I did not meet a single psychiatrist who even 
knew what pentothal was. 

In France after Sutter’s initial work in 1944, the use 
of narco-analysis in psychiatry was the subject of 
numerous papers by Cossa and his fellow-workers, and 
by Delay and his students. On 9 July 1945 Messrs. 
Delay, Desclaux, Soulayrac and Sutter suggested, at 
a meeting of the Société de médecine légale, that narco- 
analysis should be introduced in forensic medical 
practice. A special committee set up by the Society 
proposed that narco-analysis should be used in forensic 
medicine subject to three conditions, namely, 


(1) It must be used as a means of medical diagnosis 
and not a means of obtaining admissions of guilt; 

(2) The doctor must undertake to maintain pro- 
fessional secrecy if information tending to substantiate 
the charges is disclosed; and 

(3) Narco-analysis can be used only after normal 
methods of investigation have failed. 


It will be seen that the committee decided that 
pentothal analysis should be employed only as a method 
of medical diagnosis. 


Professors Charles Richet and Henri Desoille, 
speaking for the Association des médecins deportés et 
internés politiques de la Résistance, protested against 
the committee’s proposal and as a result its recom- 
mendation was not discussed. The Société de médecine 
légale has not, however, rejected the committee’s re- 
commendation. 

There seems to have been initial confusion regarding 
the terms of the problem. The medico-legal examina- 
tion for purposes of diagnosis has been confused with 
interrogation intended to obtain an admission from the 
accused during the investigation of the substance of 
the charges. The confusion, which arose at the outset 
from the term “narco-analysis” and the somewhat 
contradictory results obtained in various investigations, 
has been the reason for the subsequent misunder- 
standing. 

The confusion is due in part to the fact that the term 
“narco-analysis” is commonly applied to all the various 
types of examination which may be carried out by this 
method but which have nothing in common. Narcosis 
under pentothal or any other chemical substance can 
be used for three types of examination: 

The first is wholly negative. It is an attempt to 
discover a simple, direct fact, the admission of an act 
which has been intentionally concealed by the accused. 
There is no hope of obtaining an admission from an 
accused person determined to say nothing. I could 
give many examples. All psychiatrists with experience 





of pentothal narcosis are of the same opinion. Profes- 
sor Divry writes to me: “I have yet to hear of a case 
in which an accused person has made a complete 

admission under the effect of a barbiturate.” During 

narco-analysis the patient retains sufficient control to 

be on his guard. The journalist or psychiatrist who 

invented the expression “truth serum” created a legend 

which has received unwarranted attention. There is 

no truth serum, and there is therefore no reason to fear 

that narco-analysis may be successfully used in criminal 

investigations. 

The second type of examination possible under 
narcosis is in reality narco-psycho-analysis. The full 
and complete consent of the patient is essential to its 
use. Like psycho-analysis, narco-analysis reveals, in 
trustful patients who let themselves go and voluntarily 
surrender themselves, affective states which are asso- 
ciated with the memories evoked. Narco-analysis is 
an accelerated form of psycho-analysis. Such affective 
states can be investigated in two or three weeks instead 
of five or six months. As a rule, eight or ten sessions 
of narco-analysis are sufficient, although in some cases 
the number of sessions has been considerable. I know 
one patient who has undergone ninety sessions of narco- 
analysis without ill effect. Narco-analysis is not used 
in this way in forensic medicine, at any rate in France. 
Neither narco-analysis nor psycho-analysis can at the 
present time be employed for the study of criminal 
psychology. I should like to show, however, that it 
is not too much to hope that the practice of psycho- 
analysis and its time-saving substitute, narco-analysis, 
may one day have its place in criminology as methods 
for the psychological investigation of criminals and of 
certain obscure, affective motives for their crimes. 

The third type of examination made possible by 
narco-analysis in forensic medicine is the use of narco- 
chemistry for purely medical purposes as a method 
of diagnosis. Under the usual conditions governing 
expert examination, the introduction of narcosis in 
forensic medicine for purposes of medical diagnosis is 
possible and justifiable. To distinguish accelerated 
psycho-analysis, that is, the usual form of narco- 
analysis, from pharmaco-dynamic investigation for diag- 
nostic purposes, I call the latter “narco-diagnosis”; 
it reveals organic neurological symptoms, which are 
sometimes hidden by a more or less conscious and 
voluntary functional symptomatology. 

It is not a new method. Magnan and Babinski used 
ether and other anaesthetics. Pentothal narco-diag- 
nosis is simple and soothing. There are no reports of 
death or even of serious accidents resulting from 
intravenous injections of pentothal or evipan during 
prolonged surgical anaesthesia. In such a case serious 
intoxication may occur. There has never been any 








accident, however, in the sub-narcosis which we use in 
psychiatric medicine, and in forensic medicine in 
particular. Such sub-narcosis, induced by means of a 
minute dose of about 2/2 centigrammes of pentothal, 
does not even produce complete sleep or at the most 
induces a very brief sleep of not more than two or three 
minutes’ duration. 

In the following four propositions, I wish to show 
that narco-diagnosis is legitimate and even necessary, in 
certain circumstances, in forensic medicine: 

(1) Narco-diagnosis is both a legitimate and a 
necessary procedure in forensic medicine on the same 
footing as the examination of tendinous reflexes, blood 
tests, electro-encephalography or any other technique 
necessary for diagnosis. 

A decision relating to medical responsibility handed 
down in 1946 by the Grenoble Court of Appeal lays 
down that the doctor is under obligation to provide 
medical care in accordance with existing scientific 
knowledge. What applies to the medical practitioner 
in general with respect to his patient applies also to 
the medical expert who, in making a diagnosis and 
performing the duty entrusted to him, must make use of 
all the scientific knowledge at his disposal. 

In his professional practice, the medical expert cannot 
be deprived of the methods he normally employs in 
hospitals or in his consulting room. Similarly the 
accused cannot be deprived of the advantages of accurate 
diagnosis. He has the same rights as a patient 
attended by the physician under normal conditions. 

(2) There is no justification for depriving an accused 
person of the possible benefit of narco-diagnosis. The 
method does not work in one direction only. It does 
not favour the prosecution every time. If the accused 
is not a malingerer, the organic nature of his illness 
will be revealed during the sub-narcosis. What applies 
to an accused person subjected to a medical examination 
in criminal proceedings applies also to an injured 
person subjected to an examination in civil accident 
proceedings and in military pensions cases. The 
complex and difficult problems raised by hystero- 
traumatism in accidents are in many cases solved to 
the injured person’s advantage by narco-diagnosis. 
I could quote many cases in which simulation was 
suspected but where narco-diagnosis revealed an 
essential organic basis underlying the functional 
symptomatology and the pithiatic and perhaps simulated 
superstructure. Narco-diagnosis reveals simulation in 
the case of simulated aphasia but genuine aphasia is 
confirmed by sub-narcosis. In forensic medicine diag- 
nosis is, in some cases, of course, very difficult; for 
example, in the case of incipient dementia praecox, the 
dissociation which is not apparent during direct clinical 
examination is clearly shown in the course of narcosis 


by incoherent speech, absurd statements, stereotype, ete, 
Narco-diagnosis can be to the advantage of the accused, 
for example, by bringing to light latent epilepsy. Ip 
some cases narco-diagnosis confirms or rules out the 
existence of genuine epilepsy. In some cases it helps 


the accused, in others it does not. In the case of 
epilepsy, owing to the possible production of an epileptic 
fit after narcosis, narcosis may be used in conjunction 
with electroencephalography, which is indispensable in 
dealing with epilepsy. There are cases in which epilepsy 
is certain but electroencephalography does not give a 
positive result. If a pentothal injection is, however, 
given, an electroencephalogram characteristic of latent 
epilepsy is obtained. 

In civil or military cases, narco-diagnosis may reveal 
organic symptoms — slight paralysis, contracture, hypo. 
tonia, or hypertonia, which in the waking state frequently 
disappear among additional functional disorders. 


One has, I repeat, no right to prevent an accused or 
injured person from receiving the benefit of narco-diag. 
nosis. 


(3) Narco-diagnosis should be used only by medical 
experts and exclusively for the purposes of medical diag. 
nosis. It is not to be used for the investigation of the 
alleged offence in which it can only be a source of error, 
On this point doctors and lawyers are agreed. 


(4) The difficulty is that an accused person cannot be 
compelled to undergo narco-diagnosis; he is always 
entitled to refuse it. That is the minimum requirement, 
The accused’s consent must be given freely; it cannot be 
extracted by threats or violence. No one will dispute 
that. Consent must as far as possible be given with 
understanding — the accused must be told as much a 
possible about the reasons for and the purpose of the 
examination. 


I say ‘“‘as much as possible”. An accused person 
subjected to examination is suspected of suffering from 
a mental disorder. His mental illness may be genuine, 
in which case there would be no point in waiting for his 
enlightened consent. 


In the case of simulation, the medical expert should 
not, in order to obtain the informed consent of th 
accused, explain the reasons for or the particulars of 
the examination. It is an error to say that a simulator 
has the right to simulate. Simulation is a mask, th 
assumption of a false identity or civil status. Under 
military law, simulation or a feigned or deliberately 
induced illness is in certain circumstances punishable 
by death. Under the Penal Code simulation is regarded 
as contempt of court. The malingerer frequently has 
the tools, the information and the medicaments to induct 
his illness; he knows many ways of simulating illnes 
It seems illogical to deprive the medical expert of the 








- should 


ulars of 
mulator 
ask, the 

Under 
iberately 
nishable 
regarded 
ntly has 
to induce 
g illness 
rt of the 





techniques he needs to make the diagnosis which he is 
required to make in his instructions. 

Le Conseil national de lordre des médecins frangais, 
while accepting the principle of the use of narco- 
diagnosis in forensic medicine, has asked that the 
informed consent of the accused or of his counsel be 
obtained. This attitude is quite legitimate. 

It must not be forgotten that in every day medical 
practice, in normal doctor-patient relationships, for 
example in a great many neuro-surgical and psycho- 
surgical cases, it is sometimes impossible to obtain the 
free and informed consent of the patient. New legal 
principles governing professional ethics will be needed 
to protect surgeons who operate on insane or objecting 
patients. The principles were discussed by a technical 
committee of the Conseil national de l ordre des médecins 
frangais. A new code of professional ethics was drawn 
up based on the rules on therapeutic abortion. When 
drawing the dividing line between criminal and thera- 
peutic abortion, which are not always sharply differ- 
entiated, it is necessary to establish methods for expert 
examinations in order to limit consent which may be 
too free and too informed. 

However that may be, it must be realized that at the 
present time new questions are arising. The question 
of narco-diagnosis in forensic medicine is one of them. 
It must be stripped of all the metaphysical and political 
irrelevancies with which it has been surrounded. It is 
strictly a medical and legal question. Its introduction 
into forensic medicine must be regulated, and that is a 
legal matter. 

The medical practitioner must not, under any circum- 
stances, be deprived of any scientific methods of 
diagnosis, and this also applies to medico-legal examina- 


. 


tions. Similarly, a patient, even if he is accused of an 
offence, may not be deprived of the advantages of 
diagnosis by a harmless method in accordance with 
existing scientific knowledge. At the present time 
narco-diagnosis may be used in medico-legal examina- 
tions. In criminology, narco-analysis is also proving 
its usefulness as a substitute for psycho-analysis. 

In criminology the facts of the crime and the 
classification of the crime or offence are undoubtedly 
matters for the lawyer. It is, however, the function of 
the physician, and more particularly of the psychiatrist, 
to study the physique, intelligence and personality of 
the offender. The offender’s psychological state at the 
time of the offence can in most cases be discovered only 
by psychiatric methods and techniques, of which narco- 
analysis is one. When the offence has been established 
and it is useless to obtain an admission, it is still useful 
and necessary to discover the deep-seated motive for the 
criminal act. Such motives are frequently obscure and 
unknown to the offender himself whose action is 
frequently only the symbol of affective preoccupations 
buried in the subconscious or unconscious. I could 
give many examples, especially of sex crimes, and also 
of murder or violence and other crimes in which the 
motives are not rationally elucidated. Psycho-analysis 
and narco-psycho-analysis can give insight into the 
mechanism of certain crimes provided the accused co- 
operates. It may be to his advantage to do so. The 
explanation of an action, even if not an excuse, enables 
it to be understood, and prepares the way for treatment 
rather than punishment. 

In any case, understanding is man’s goal and human 
freedom has never been imperilled by the search for 
truth. 








F. Social Examination 


The sociological study of the adult offender 


By Hermann Mannheim * 


I 


Which factors are relevant in the sociological study 
of the adult offender? 

The answer depends (1) on our views regarding the 
general objects of the sociological study of an offender; 
(2) on the specific purpose pursued and on the specific 
stage of the inquiry; and (3) on the special character- 
istics of the sociological method of study. 

1. The objects of the sociological study of the adult 
offender are fundamentally the same as the objects 
pursued by the other methods of study covered by the 
programme of the Seminar: There is, first, the practical 
object of collecting the knowledge which is indispens- 
able for a just and effective sentencing policy of the 
courts, and for an equally just and effective technique 
of treatment on the part of penal administrators, 
probation officers, etc. And there is, secondly, the 
theoretical object of collecting data for research. From 
this, it follows that, in order to define the scope of our 
studies, we have to reach at least some approximate 
agreement on the character and objects of our judicial 
sentencing policy and of our administrative policy of 
treatment. Such an agreement has to be based not on 
our subjective ideas of what we would wish those 
objects to be, but on their actual character which, 
largely determined as it is by public opinion, still shows 
a mixture of retributive, deterrent and reformative 
elements. In some countries, within some occupational 
groups or social classes and in the minds of some 
individuals, the retributive and deterrent elements are 
still predominant, whereas in others reformative ideas 
take preference. Similarly, while the former elements 
play a more important part in our dealings with adult 
offenders, the idea of reformation is more conspicuous 
in our attitudes towards juveniles. Where the idea of 
reformation prevails greater efforts will be made to 
study the individual offender than in a retributive or 
deterrent system, and this difference may even find its 
expression in the law: In English law, for example, pre- 
sentence inquiries into the home surroundings, school 
records, health and character have to be made in all 
except trivial cases where juveniles are to be charged 
before a juvenile court, whereas no such general 
provision exists with regard to adults. In recent 


* Reader in Criminology, London School of Economics, 
University of London. 
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English legislation, it is true, the tendency is becoming 
more and more noticeable to extend the principle of 
pre-sentence inquiries to adolescents and adults (see 
Criminal Justice Act, 1948, section 17(2), 20(7), 21(4)), 
but the contrast between the position in juvenile courts 
and courts for adult offenders is still marked. 

One of the most important objects of studying the 
individual offender is to collect information which 
might make it easier for the courts and administrators 
to predict his future conduct, to provide them with 
“prediction” tables (Glueck) or “experience” tables 
(Ohlin) 1 which would enable them to select for each 
individual offender the kind of treatment that would 
make adjustment more likely than other forms of 
treatment. 

2. (a) The relevancy of a factor also depends upon 
the specific purpose and the stage of inquiry. As 
Glueck points out in his General Report on “Pre-sentence 
examination”, submitted to the Paris Congress of 
1951,? the scope and content of the pre-sentence 
examination “ought to depend on whether the report 
is to be used solely for the rough original classification 
involved in the sentencing process or also as a detailed 
plan of peno-correctional treatment thereafter”. Natur- 
ally, in view of the limited time and inadequate 
facilities available, as well as of the failure of some 
legislations to place sufficient emphasis on the need for 
adequate pre-sentence inquiries, the tendency may easily 
develop to leave too much to the post-sentencing 
stage. This may occasionally have the unfortunate 
result that the court may not be able to select the most 
appropriate method of treatment. A probation order 
may be made, for example, because the information 
presented to the court may merely show that the 
offender has no previous convictions, but fail to reveal 
that he comes from a criminal milieu in which proba 
tion is bound to fail. It seems essential therefore, that 
at least in every more serious case all the sociological 
factors referred to below (under three) should be 
adequately investigated before the sentence. 

(b) Naturally, the scope of the information available 
will widen with each successive stage of the penal 


1 See Lloyd E. Ohlin, Selection for Parole: A Manual of 
Parole Prediction (New York: Russell Sage Foundation, 
1951). 

2 Journal of Criminal Law and Criminology, Vol. 41, 
1950-1951, No. 6, Mar.-Apr. 1951. 
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process, i.€., the prison authorities or board of parole 
who have to decide at what stage a prisoner may be 
safely discharged should know more about him than the 
court that committed him to prison; similarly, the after- 
care organizations who may have to look after him 
perhaps for several years after his discharge should 
know more than the prison authorities. Prediction 
instruments would have to be constructed on different 
lines, therefore, according to the stage in the whole 
process for which they are intended. On the other 
hand, the Glueck studies seem to have shown that 
factors which might be regarded as likely causes of 
crime in an individual case may well lose their causal 
or predictive significance for subsequent stages of the 
individual’s career.* Nevertheless, it has rightly been 
stressed by the Gluecks that as many factors as possible 
should be studied and included in case histories. This 
is particularly true as prediction tables are in need of 
continuous verification in the light of changing condi- 
tions. There are obvious limitations, however, to the 
thoroughness and scope of investigations which can be 
made for the practical purposes of individual cases. 
The special needs of the research worker can be met 
only by separate sample inquiries. It also follows that 
no list of relevant factors can be drawn up that could 
claim general validity regardless of time, place and 
other circumstances. In a recent prediction study it 
has been found that the marital status of the parents 
was relevant as a predictive factor for white boys, not 
however for Negroes. Similar differences are likely 
to exist in other respects, but they cannot be brought 
to light unless the factor in question is first included 
in the list of potentially relevant factors. 

3. In spite of the essential identity of their objects 
(see above under 1), certain obvious differences in 
approach do exist between the sociological and the 
psychological methods of study. These differences are 
mainly due to the fact that the scope of the sociological 
study of crime is wider, including as it does many more 
factors besides those relating to the personality of the 
individual offender, to his family and his immediate 
background. 

While the activities of the psychologist and psychia- 
trist are directly focussed on the individual offender, 
the sociologist can deal with the latter only in more 
indirect ways, i.e., via society or the groups and 
institutions existing within society. Whereas psycho- 
logists and psychiatrists are mainly interested in the 
problems and tensions arising in the individual and 
through his relations with his family which is, at least 


*See Sheldon and Eleanor T. Glueck, Five Hundred 
Criminal Careers (New York: Knopf, 1930), p. 257; and 
After-Conduct of Discharged Offenders (London: Macmillan, 
1945), p. 75, footnote 1. 





in European society, the narrowest of all sociological 
groups, sociologists will stress the fact that the 
individual is a member not only of his family but also 
of many wider groups: neighbourhood (street-corner 
society), school, Church, clubs and similar groups 
catering for his leisure-time activities, occupational 
groups (factory, office, etc.), political and military 
organizations, communities which he enters as the 
consequence of his anti-social activities (prisons 
reformatories), and throughout he is a citizen of the 
state. The main criticism which the sociologist has 
to make of the views of certain more extreme psycho- 
analysts is that they tend to ignore the possibility that 
some of the difficulties arising in the family may be 
mere reflections of the tensions existing within these 
wider groups. Another point of difference is this: 
Whenever the sociologist deals with family problems 
in the causation of delinquency, he will do so primarily 
not in terms of individual conflict between parents and 
children, but in a wider setting, considering the social 
functions of the family in a given society and examining 
whether, in that society, the family is actually fulfilling 
these functions.* 

What are the consequences of the existence, side by 
side, of so many different social groups to which the 
individual belongs? We have to realize that each of 
these groups may have developed a code of social 
conduct of a nature very different from, or even contra- 
dictory to, those of the other groups. What the child 
has learned from its parents may not hold good at 
school or at the street corner; what he hears in the 
Sunday School will almost certainly differ from his 
factory or army code, and so forth. Such divergencies 
must inevitably create bewilderment and may easily 
undermine the individual’s confidence in the binding 
force of any existing code of conduct. Bewilderment and 
cynicism, however, breed crime. 

The position may even become more dangerous when 
the individual moves from one civilization to another. 
The problems of the foreign immigrant and of the 
child evacuated in war time from a big city to a village 
and later back again are striking examples. Another 
interesting criminogenic situation arises where a certain 
civilization produces a uniform ideology which is un- 
suitable for some of the social classes in it, without at 
the same time offering any kind of material or ideo- 
logical compensation.° 


‘See S. N. Eisenstadt, “Delinquent group formation 
among immigrant youth”, British Journal of inquency, 
Vol. 2, 1951-1952, No. 1, July 1951, pp. 34-45. 

5 See Robert K. Merton, Social Theory and Social Structure 
(Glencoe, Ill., U.S.A., Free Press, 1949), and “Social struc- 
ture and anomie’, American Sociological Review, Vol. 3, 
1988, No. 5, Oct., pp. 672-682. 





It will be obvious that none of these sociological 
problems can be adequately studied if we limit our 
field to the individual offender and his family. What 
we are after is the effect which group values and 
attitudes have on the individual, and we have therefore 
to study these values and attitudes. This applies not 
only to offences committed by groups such as crowds 
or gangs, where the importance of the group factor is 
too obvious to be overlooked, but equally to offences 
committed by individuals acting singly but being never- 
theless entirely under the influence of their group. 
Lindesmith and Dunham® distinguish between the 
“{ndividualized” and the “social” criminal and contrast 
types of crime committed mainly by either the one or 
the other. The “social” criminal acts in accordance 
with his group culture and is backed by it, the 
“{ndividualized” criminal not. Lynching may be an 
extreme example of the former, but it is useful because 
of the existence of a considerable body of criminological 
literature on the subject and because it shows, perhaps 
more clearly than any other example, how futile it 
would be in such cases to confine our examination 
to a study of the individual offender. Altogether, 
crimes of violence are greatly influenced and can be 
shaped by communal patterns and standardized group 
attitudes. In certain villages some days are reserved 
every year for communal violence. 

All this does not, of course, mean that there is an 
unbridgeable gap between the sociological and the 
psychological study of crime. Whatever differences 
do exist are mainly differences in emphasis, and even 
they have been greatly reduced in recent years. There 
is probably common agreement now that, for example, 
the study of individual cases has to be supplemented by 
statistical and sociological research and vice versa, or 
that the study of objective values and that of subjective 
attitudes cannot be separated from each other, or that 
the individual and the group are nothing but different 
aspects of the same problem. Ernest W. Burgess, 
writing in 1923,’ tried to express the contrast between 
the psychological and the sociological approach to the 
study of the offender in the terms “individual” and 
“person”, which latter concept he described as “the 
individual who has status, i.e., position in society”, and 
among the points he regarded as essential for the study 
of the “person” were the extent and intimacy of his 
membership of groups, and so forth. When fifteen 
years ago, two experienced American research workers, 
the sociologist Walter C. Reckless and the psychiatrist 


* Lindesmith, A. R., and H. Warren Dunham, “Some 
principles of criminal typology”, Social Forces, Vol. 19, 
1940-1941, No. 3, Mar. 1941, pp. 307-8314. 

7“The study of the delinquent as a person”, American 
Journal of Sociology, Vol. 28, 1928, No. 6, May, pp. 657-680. 
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Lowell S. Selling, tried to discover the differences 
between a sociological and a psychiatric interview, 
conducted independently with the same person (a 
coloured prostitute), it was found—as had to be 
expected — that, whereas the sociologist had “obtained 
a life history”, the psychiatrist had “made a personality 
trait inventory”; that the former showed “much less 
interest in the mental reactions at the sensitive zones 
of the subject’s life”, whereas the latter was much legs 
interested in situational details; that the typical aspects 
of the case and the socio-legal implications of prostitu. 
tion were more important to the sociologist than to the 
psychiatrist to whom, as Reckless thinks, it would have 
made but little difference whether the subject was a 
prostitute or anything else. There was, nevertheless, 
“one important exception to the objective-subjective 
contrast.... Both the sociologist and the psychiatrist 
try to capture the subject’s attitudes towards her 
experiences.” ® We might perhaps add that, if this 
interesting experiment were repeated today, it would 
probably show that in the meantime the “objective. 
subjective contrast” has been even further reduced. 


II 


1. The methods traditionally used in the sociological 
study of the offender are mainly (a) the statistical 
technique, (b) the sociological, ecological and typo- 
logical study of an area or of a social group, (c) the 
sociometric technique of studying the inter-personal 
structure of communities or groups, (d) the individual 
interview or group discussion, (e) the questionnaire 
technique, (f) the use of the life history and of other 
documents, (g) the follow-up study, (h) the experimental 
method, and (i) the operational method. 

All these techniques are generally known, and for 
reasons of space only a few brief remarks may be added 
about some of them. It should be understood that, in 
theory and in practice, the use of any one of them does 
not exclude the use of the others. In a sociological 
study, for example, the interview, the life history and 
the questionnaire techniques may be employed. A 
follow-up study may involve the use of statistical 
methods, interviews, life histories, questionnaires, etc. 

(a) The statistical technique can, here as in other 
fields of study, provide certain broad initial hypotheses 
which may be useful as indicating the direction for 
further investigation. If statistical studies show, for 
example, striking accumulations of criminal conduct in 
certain geographical areas, certain age groups oF 
certain occupations, the sociological examination of an 


® Walter (. Reckless and Lowell S. Selling, “A sociological 
and psychiatric interview compared”, American Journal of 
Orthopsychiatry, Vol. 7, 1987, No. 4, pp. 582-539. 
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individual case will have to take account of such facts. 
The control group technique may be regarded as a 
special form of the statistical technique. 

(b) The sociological, ecological and _ typological 
methods are closely related to each other. 

The sociological method will, in the first place, aim 
at a comprehensive examination and evaluation of the 
social life of the community or other group with which 
the offender is connected, its system of values, ideo- 
logies, attitudes, and the way in which it affects this 
particular offender. This community or group may 
be small, a village or street-corner group, or fair-sized, 
such as Thomas and Znaniecki’s Polish peasant immi- 
grants in the United States, or the “Middletown” of 
the Lynds, or Nagel’s Oss, or Sutherland’s “White 
collar criminals”, or it may be as vast as the whole 
of the United States. In every case, however, is the 
sociological study of these areas or groups likely to 
make a vital contribution to the understanding of the 
individual offender belonging to them. Robert K. 
Merton’s analysis of the specific sociological conditions 
which make poverty a stronger criminogenic factor in 
the United States than elsewhere and Clifford Shaw’s 
study of five Brothers in Crime may be quoted as further 
illustrations. The ecological method, also mainly 
developed by Clifford Shaw, is too well-known to require 
any further comment. 

The typological method, although more frequently 
employed by psychologists, psychiatrists and biologists, 
plays a certain part in sociological studies as well. 
Almost inevitably, the sociologist thinks in terms of type 
of family structure, of communities, etc. and tries to 
distinguish sociological types of criminal or otherwise 
maladjusted persons. Howard Becker, in a recent 
book® distinguishes the “unsocialized”, the “semi- 
socialized”, the “transitionally socialized” and other 
sociological types of adjustment or maladjustment to 
society. One of the objects of such typological work 
is to make it easier to find the most appropriate pigeon- 
hole for each individual for purposes of diagnosis, 
classification and treatment. 

(c) The sociometric technique, developed by Moreno’® 
was, significantly enough, first used for the detailed 
study of a community of delinquent girls. It is, how- 
ever, not confined to the study of closed communities 
as its application to classes of school children shows. 
Whether it can be equally valuable for the study of adult 
offenders in prisons or elsewhere remains still to be 
seen. 


* Through Values to Social Interpretation (Durham, N.C.: 
Duke University Press, 1950), p. 79 et seq. 

© Jacob L. Moreno, Who Shall Survive? A New A proach 
to the Problem of Human. Inter-relations (New York: Nervous 
and Mental Disease Publishing Company, 1984). 





(d) The individual interview technique is still 
probably the most popular with psychologists, psychia- 
trists, probation officers and other social workers. 
Sociologists, too, have made frequent use of it, for 
example, Donald Clemmer for his study The Prison 
Community," Lunden™ and Sorensen™ in 1949 the 
United States, Norval Morris for his recent book The 
Habitual Criminal, and J. Spencer for his study on 
The Effect of Service Life on Criminal Behaviour * 
both written at the London School of Economics, Sir 
Leo Page for his book The Young Lag, and Karl 
O. Christiansen for his Mandlige Landssvigere i Dan- 
mark under Besaettelsen** (Male Collaborators with 
the Germans in Denmark during the Occupation). 
Roper’s survey of the Wakefield prison population, 
published in The British Journal of Delinquency * 
although done by a prison medical officer, might also 
be mentioned on account of the various sociological 
factors included. In most cases these studies have been 
undertaken mainly for purposes of research; to some 
extent, however, also for practical objects such as 
improvements in judicial sentencing policy or in prison 
administration. Throughout, the interview has been 
regarded as a supplement to the information contained 
in case records and similar documents. Attention to 
the technical problems and pitfalls in interviewing 
prisoners has been drawn by Sorensen and Spencer. 

It is essential, for example, to take the peculiar 
“interview situation” carefully into account; otherwise, 
as for example in the case of Sir Leo Page, the informa- 
tion obtained may only scratch the surface. 

(e) The questionnaire method has recently lost some 
of its popularity, but there are certain research situa- 
tions where it may be difficult to replace, at least at the 
initial stages of an investigation. 

(f) The life history, especially the autobiographical, 
technique has become prominent in the field of crimi- 
nology in the past twenty-five years, mainly through 
the various publications of Clifford Shaw. The general 
theory of the subject has been developed by John 





1 Boston: Christopher Publishing House, 1940. 

12, W. A. Lunden, “The tyranny of time”, The Presidio, 
1950, Mar. 

18 Robert C. Sorensen, “Interviewing prison inmates”, 
Journal of Criminal Law and Criminology, Vol. 41, 1950- 
1951, No. 2, July-Aug. 1950. 

4 London: Longmans, 1951. 

18 Unpublished Ph. D. dissertation, London School of 
Economics, 1951. 

16 The Young Lag: A Study in Crime (London: Faber, 
1950). 

1” Copenhagen: Gad, 1950. 

18 W. F. Roper, “A comparative survey of the Wakefield 
rison population in 1948 and 1949", British Journal of 

linquency, Vol. 1, 1950-1951, No. 1, July 1950, pp. 15-28; 
No. 4, April 1951, pp. 248-270. 








Dollard * and Ernest W. Burgess ”° from the socio- 
logical and by Gordon W. Allport ** from the psycho- 
logical angle. There can be no doubt as to its value 
for research purposes, but it has also its more immediate 
merits for the understanding of individual offenders 
and their background, the system of values and attitudes 
which they have received and absorbed as a matter of 
course from their social groups. 

(g) As already indicated, follow-up studies are 
dependent upon a number of other techniques. They 
should become a regular feature of an efficient treat- 
ment and after-care programme. The various Glueck 
studies and many of the other American prediction 
studies which have been conveniently summarized in 
Monachesi’s report for the second International Con- 
gress of Criminology, Paris, 1951,”* have shown that, 
in addition, to their predictive value, such follow-up 
investigations are likely to throw light on the develop- 
ment of individual criminal careers, to show where the 
danger spots are and to enable those concerned with 
individual offenders to employ their resources in the 
most effective manner. In this respect, life histories 
such as Shaw’s Brothers in Crime provide an interesting 
supplement to the follow-up study by demonstrating 
how individual offenders whose prognosis would have 
been very poor according to actuarial prediction, might 
nevertheless be diverted from further crime through 
special attention. It is here that we approach the 
field of experimental and operational research which 
seems, however, to lie somewhat outside the scope of 
the present report. 

One of the most important lessons of the research 
so far undertaken into the methodology of sociological 
studies of offenders seems the need for a judicious 
blending of different techniques. 

2. Some technical difficulties in the sociologieal 
study of the adult offender. 

(a) No collection of information regarding the adult 
offender can be adequate that would not go back to his 
childhood. “Life”, as Dollard ** says, “begins at zero 
and not at seven or fourteen or forty or otherwise, at 
the option of the theorist.” This dependence on early 


19 John Dolard, Criteria for the Life History (New Haven, 
Conn.: Yale University Press, 1935). 


20 See Ernest W. Burgess in Clifford R. Shaw, H. McKay 
et al., Brothers in Crime (Chicago: University of Chicago 
Press, 1938). See also George Andrew Lundberg, Social 
Research: A Study in the Methods of Gathering Data (New 
York and Londen: Longmans, 1942). 

21 See Gordon W. Allport, The Use of Personal Documents 
in Psychological Science (New York: Social Science Research 
Council (Bulletin 49), 1942). 

* Elio D. Monachesi, “American studies in the prediction 
of recidivism”, Journal of Criminal Law and Criminology, 
Vol. 41, 1950-1951, No. 3, Sept.-Oct. 1950, pp. 268-289. 

3 Op. cit., p. 26. 
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childhood experiences is indisputable not only in the 
field of psychological and especially psycho-analytical 
interpretation, but also in that of sociological analysis, 
Whether it is mobility or family or class structure or 
criminal associations or the effect of a certain group 
ideology that the criminologist wishes to study, his 
picture will be seriously incomplete and very often even 
distorted if he has to be content with information 
covering perhaps only the last few months or years 
before the commission of the crime which provides the 
occasion for his study. In Brothers in Crime by 
Clifford Shaw and others it is shown how the continuity 
of contacts with criminal associations could, in one 
case, be traced back over a period of approximately 
eighteen years. In the daily routine of ordinary 
practical work, however, such information is hardly 
ever available, except perhaps occasionally in cases of 
offenders brought up in institutions or dealt with by 
child guidance clinics where full case records were 
kept. In particular in cases of adult offenders who 
had never been in contact with any official agency 
before the commission of the crime nothing may be 
known about such essential factors as illegitimate birth, 
social, economic and criminal background of his family, 
etc. However, even where the offender had been dealt 
with by a juvenile court many years before his most 
recent crime, this fact and the information previously 
collected may remain unknown to the authorities either 
because of an understandable reluctance to include in 
the criminal record of a person offences committed in 
childhood or because of the operation of a system of 
rehabilitation which requires the destruction of criminal 
records after a period of good conduct. 

(b) While there has been, in the course of the past 
thirty years or so, a certain improvement in the 
psychological training of persons who have to deal 
with offenders, the sociological counterpart of such 
training is still in its infancy. When, in an article 
on “The study of the delinquent as a person”, published 
in 1923,4 Ernest W. Burgess paid tribute to William 
Healy’s pioneer work and in particular to his recogni- 
tion of the importance of the social worker in delin- 
quency studies, he added that there was no place a 
yet in that field for the technique of the sociologist. 
It is mainly in connexion with Moreno’s sociometric 
studies and the work of sociologists employed in 
American prisons, notably Donald Clemmer, that socio- 
logical techniques have been used to examine the human 
relationship existing in closed communities such as 
prisons and reformatories. To the study of crime in 
the open, sociological techniques have been employed 


* American Journal of Sociology, Vol. 28, 1923, No. 6, 
May. 
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mainly by Clifford Shaw and his followers, by W. I. 
Thomas and F. Znaniecki, and by Frederick Thrasher 
in the United States, and, to mention only a few recent 
Continental investigations, by W. H. Nagel in De 
Criminaliteit van Oss ® and H. van Rooy in Criminali- 
teit van Stad en Land.*® Studies of this kind have 
led to a growing recognition of the importance of the 
sociological approach for the better understanding not 
only of crime in general, as a mass phenomenon, but 
also of the development of individual criminal personali- 
ties. This, in connexion with recent improvements in 
sociological training, may eventually lead to the employ- 
ment of trained sociologists in penal and reformatory 
institutions, which still seems to be very rare outside 
the United States. 

Finally, there arises the practical issue: How can the 
necessary knowledge of these group values and attitudes 
be acquired by the criminal court and used in its 
dealings with the individual offender? 

In many cases the values and attitudes in question 


‘will be common knowledge and no special study 


needed. In other cases, however, the learned judge 
cannot be expected to be sufficiently familiar with the 
position existing in social classes with which he may 
have little or no contact. Local customs unknown out- 
side some small area may, moreover, be important. 
Where laymen are members of the court they may 
possess the necessary knowledge, but they too may come 
from different classes or areas. With the growth of 
sociological and criminological literature, the latter may 
take the place of the expert witness who may otherwise 
have to be called in future in the same way as the 
psychiatrist is now called. 

So far we have been using intelligence and persona- 
lity tests, prediction tables and electroencephalograms. 
The time may not be far when we shall, as a matter of 
course, place at the disposal of the court and the penal 


* W. H. Nagel, De Criminaliteit van Oss (The Hague: 
D. A. Daamen, 1949). 

* H. van Rooy, Criminaliteit van Stad en Land (Nijmegen, 
The Netherlands: Dekker en van de Vegt, 1949). 





administrator a “table of group values and group 
attitudes”. These tables would have to answer ques- 
tions such as the following: “This offender is a worker 
in this particular factory — what are the standards of 
conduct prevailing in this factory in this particular 
situation?” or corresponding questions with regard to 
a greengrocer in this or that village or a company 
director in this or that city. 

Needless to say, the object of such specialized 
inquiries is not simply to provide excuses, mitigating 
circumstances for the accused, but to enable the court 
correctly to decide the question of guilt and to select 
the best possible method of treatment. Where the crime 
is to be regarded as mainly the outcome of values and 
attitudes prevailing in the community or smaller group 
to which the offender belongs, one of the following 
three courses might be adopted: 

(a) An attempt might be made to change those 
values and attitudes, for example by tackling the 
workers of the factory concerned through their 
representatives ** or by providing new and more con- 
structive outlets to a juvenile gang.”* 

(b) An attempt might be made to separate the 
individual offender from his group, for example by 
moving him to another district or making him join 
a group with better social standards. 

(c) Finally, an attempt might be made to change 
the values and attitudes of the individual while he 
remains a member of his unchanged group, for example 
through probation without group work or work with 
the family. Obviously this technique is unlikely to 
succeed. As social psychology has demonstrated, 
individual attitudes can be changed, but this is much 
easier if we first change the attitudes of the group to 
which the individual belongs. 


*” See N. Muller and H. Mannheim, “The group factor in 
crime and punishment”, British Journal of Delinquency, 
Vol. 1, 1950-1951, No. 2, Oct. 1950, pp. 85-103. 

% See John Spencer, “The unclubbable adolescent’, 
British Journal of Delinquency, Vol. 1, 1950-1951, No. 2, 
Oct. 1950, pp. 113-124. 





Methods of social observation and their contribution 
to the study and treatment of offenders” 


By Mrs. Lucille de Bray ** 


Introduction 


Penal and penitentiary science today no longer 
regards the offence solely as a misdeed to be punished, 
but rather as a symptom of maladjustment to be treated. 
An important contribution to this end may be made 
by social services which, in specializing in case work, 
aim at a harmonious mutual adjustment between the 
individual and society. 

Having originated in voluntary effort, prison social 
services tend today to develop into a co-ordinated, 
continuous and coherent whole, and to follow the 
offender from his first contact with the law until such 
time as the consequences of his offence for him and 
his family have been remedied as far as possible and, 
in particular, until the causes of his maladjustment of 
which the offence is the symptom, have been dealt with. 

The prison social service is a technical and ad- 
ministrative component of a rational correctional and 
prison system.* 

The prison social services participate in the investiga- 
tion and social treatment of offenders. The subject of 
treatment falls outside of the scope of this paper, and 
we shall therefore deal only with the social investigation. 

The social investigation of a case may be ordered by 
the judicial authority before passing sentence, or by 
the executive power after the sentence has been 
determined. 


Social investigation of accused persons pending 
judicial disposition . 


Generally speaking, a social investigation is under- 
taken after the preliminary examination is over and the 
accused has admitted guilt. He may either be at large 
or in custody. 


PURPOSE OF THE INVESTIGATION ? 


The primary purpose of the social investigation is to 
acquaint the court with the circumstances and 


= Translated from the French. 


** Inspector of Social Service, Ministry of Justice, 
Brussels. 

1 This is, for instance, the view of Mr. Sanford Bates, 
former Director of the United States Federal Bureau of 
Prisons (quoted by Griinhut, Penal Reform, 1948, p. 246). 

2 In French, the author prefers the term “étude” to the 
term “enquéte”, the latter being more restrictive and 
inquisitorial in meaning. In view of its established usage, 


the term “social investigation” is retained in English. — 
Editor. 


personality of the offender so as to enable it to adapt 
the sentence to its purpose, which is to ensure the 
treatment of the individual while protecting society, 
The social worker also prepares the way for subsequent 
social treatment. The fact that the offender is still 
on trial makes the investigation a most delicate opera. 
tion and imposes certain limitations. 


SOCIAL WORKER’S ATTITUDE TOWARDS HIS CLIENT 


The social worker should “accept” his client as he is 
(which does not mean that he should condone his 
behaviour), should respect his human dignity and 
should try to understand him instead of judging him 
Their relations should be based on sincerity and 
confidence which should not, however, prevent the 
social worker from asking his client to substantiate 
his statements. 

The social worker should present himself to the 
accused and should always clearly explain the reasons 
for the investigation; the latter should know that a 
report on his circumstances is to be submitted to the 
court, but should be made to understand that the 
investigation is in his own interest. He will then be 
more likely to co-operate. 

The social worker should also give psychological 
support to the accused, help him to adopt a healthy 
and mature attitude towards the law, and stimulate in 
him the feeling that he can build for himself a better 
life and that he has a future ahead of him. 


THE ATTITUDE OF THE SOCIAL WORKER TOWARDS 
THE AUTHORITY ORDERING THE INVESTIGATION 


The social worker’s attitude should be based on 
complete good faith; he must identify himself with the 
authority to whom he owes undivided loyalty. It is 
his duty to supply the latter with objective, accurate 
and complete information; he receives information in 
a professional capacity and should therefore transmit 
it faithfully and fully. 


DIFFICULTIES INVOLVED IN THE INVESTIGATION 


A social worker conducting a pre-sentence investiga- 
tion is faced with many difficulties. He is often 
pressed for time. At the same time, the offender and 
his family are in an emotional crisis and are afraid of 
compromising themselves, and of aggravating matters 
by saying too much—a risk which, it must be 
admitted, is very real. 





In view of the recognized usefulness of the investiga- 
tion, there cannot, however, be any question of 
renouncing it in order to avoid the obstacles involved. 
The social worker must proceed with great caution, 
.motivate the lacunae in his investigation and call 
attention to doubtful elements. 

Where the offender is put on probation or sentenced 
to detention, the pre-sentence investigation must be 
regarded as presenting a useful working basis which 
must be verified and reassessed. 


INFORMATION ESSENTIAL TO THE SOCIAL WORKER BEFORE 
STARTING THE INVESTIGATION 


The social worker should be in possession of the 
following information: the full identity of the person 
concerned; his exact address (most direct way of 
reaching him); police record, if any; statement of the 
facts leading up to the present prosecution; special 
points to be investigated. 

The advantages of the social worker’s having this 
information outweigh the disadvantages. (To be 
avoided: preconceived ideas; the temptation to conduct 
his own trial.) 


SOURCES OF INFORMATION 


The most important source of information is the client 
himself; other sources might, however, be consulted 
profitably. This may not be done without the client’s 
knowledge or consent; he must be requested to suggest 
any persons who might be consulted, and to explain any 
refusal to do so. The social worker may learn more 
from analysing his reactions than from the actual 
information. 

The social worker must not give information con- 
cerning the offence or the proceedings to any person 
who does not have any knowledge of the matter. He 
must always try to awaken or encourage in persons 
he is consulting an understanding interest in his clients. 

He should subject the information to a critical 
analysis and make a synthesis. 


SCOPE OF THE INVESTIGATION 


The social investigation should describe the evolution 
of a personality through a series of situations and 
explain “how a given person came to commit a given 
offence at a given time”. It should describe the 
offender’s social history in his social environment, 
with a view to discovering the origin and causes of his 
maladjustment. 

The past.—The investigation should cover ‘the 
events which marked the life of both the person 
concerned and his social group, showing in particular 
the influence of events on the individuals. The social 


history begins even before the individual’s birth and 
special attention should be given to the period of 
childhood and infancy. In each period the investiga- 
tion should cover the following points: 

Physical condition of the person concerned and of 
his family (when necessary, consultation with phy- 
sicians); influence of physical condition on the 
character; vocational aptitudes; social relations, etc. 

School life: subjects studied; results obtained; 
conduct observed. Intellectual standard and level of 
knowledge (to be used as a basis for discerning the 
origins of later patterns of behaviour). 

Work: choice of occupation; positions held; occupa- 
tional stability and success; job satisfaction. 

Family life: customs and traditions; group relation- 
ships; parental attitudes towards children. 

Social life: social level; means; relations with the 
outside world; use of leisure time. 

Emotional life: behaviour problems and manner of 
treatment; reactions of person concerned; choice of 
friends and spouse; sexual morals; philosophical or 
religious ideals. 

The present. — The investigation should then extend 
to the person’s present situation: the composition of 
his family group; housing conditions; health; work; 
family resources and the organization of family budget; 
the kind of life led by the person and his family; family 
relationships; use of leisure time. All these circum- 
stances are discussed with the person concerned so as 
to learn how he has understood them, felt them and 
adapted himself to them. The discussion of the offence 
is a delicate matter; it is, however, a most valuable 
source of information which the social worker cannot 
afford to forgo. 

Recourse to specialists. — Where the social worker 
realizes that the case is outside his field of competence, 
he asks the court to order a medical, psychological or 
psychiatric examination. Specialists and _ social 
workers work in close co-operation. 

Synthesis of the case. — Even where specialists have 
been consulted the social worker usually prepares the 
synthesis of the case. He decides on the factors 
to be considered, dealing with each according to its 
importance; lists the sources used; separates established 
facts from subjective opinions; explains any contra- 
dictions, bringing out the connexion between cause and 
effect; and interprets attitudes and reactions in the 
light of analytical psychology. 

His report describes how the individual reacts to 
psychological and social factors, places favourable and 
unfavourable factors in proper perspective and re- 
commends suitable measures. The report must be 
clear and concise, to the point, realistic, objective and 
as complete as possible. 








Social investigation after sentence 


The prison social service investigates the case after 
sentence in order to learn the nature of the problems 
confronting the prisoner and the members of his family 
group; to make some contribution towards the 
observation of prisoners; to advise the competent 
services on the advisability of adopting certain measures 
in regard to prisoners; to prepare prisoners for release 
and social readjustment. 

We shall not dwell on the first and third points which 
concern treatment rather than the observation of 
prisoners. 


Contribution to the observation 


Observation should make it possible to provide 
individualized prison treatment and render to give 
constructive value to the period of imprisonment. 
Each member of the prison staff, that is to say, the 
prison director, physician, psychologist, psychiatrist, 
teacher and foreman of the workshop, each in his own 
field, studies the circumstances which led the prisoner 
to commit the offence, and endeavour to discover how 
unfavourable influences can be counteracted. 

For this purpose the social worker supplements and 
verifies the findings of the pre-sentence social investiga- 
tion or carries out a new investigation if no pre- 
sentence investigation was made. The observation is 
particularly oriented towards the future; in addition 
to the social history, it shows what co-operation may be 
obtained from the prisoner’s social environment (his 
spouse, family, former employer, etc.), the problems 
which arise from his social environment, hobbies he 
might cultivate, specific temptations he should be 
warned against; etc. 

The observation of the prisoner is carried out jointly 
by the entire prison staff; it is continued throughout the 
period of detention. 


Preparation for readjustment after release 


The prisoner’s return to a life of freedom is 
envisaged from the beginning of his detention; efforts 
in this direction are intensified during the three months 
preceding his final release or his possible conditional 
release. The social worker discusses with the prisoner 
the plans which he hopes to realize after release and 
their advisability and feasibility and, if possible, tries 
to promote their realization; he encourages the prisoner 
to plan his own future. His investigation covers: 

Health: Specialists are consulted and their recom- 
mendations discussed with the prisoner himself. 

Psychological condition: Where this is unsatisfactory 
even the very best social conditions are of no avail. 
The prisoner must have reached a point where he is 
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able to analyse himself and to understand the deep. 
seated motives which prompted his behaviour, and 
where he actively desires to find a way of expressing 
them which would be satisfactory to himself and 
acceptable to society. He must also have understood . 
the conditions attached to conditional release, be willing 
to accept them freely, suggest conditions and be 
determined to fulfil them. 

Resources: As a rule, these are derived from work. 
The social worker discusses with the prisoner the 
opportunities likely to be open to him, assists him in 
making a choice and often helps him to find work. 

Environment to which the prisoner will return: 
The social worker helps the prisoner to decide whether 
his plans are suitable and feasible. Sometimes a visit 
to the place chosen is indicated; changes in certain 
aspects of the prisoner's way of living may render a 
formerly unsuitable environment acceptable. In some 
cases the prisoner may have to be encouraged to 
consider other possibilities. The social worker must 
always try to promote harmony between the ex-prisoner 
and his surroundings. 

Conclusion of the report: The report closes with 
concrete proposals; it is submitted to the competent 
authority for action. In this it will be seen that in 
comparison with any earlier social investigation, much 
greater initiative and responsibility is left to the client 
who may be expected to be more mature than when 
he entered prison. 


The application of the principles of case work 
to prison social services 

It is generally accepted that the principles of case 
work can be applied to prison social services, and such 
services are in fact nothing more than a specialized 
form of case work. 

The purpose of case work is to adjust the individual 
to his environment. It endeavours to help individuals 
who are incapable of adjusting themselves without 
assistance. Delinquents constitute a special category of 
socially maladjusted persons, and in dealing with them 
it is therefore only natural to adopt a technique already 
tried in the treatment of socially maladjusted persons in 
general. 

Prison social service, like case work, deals with 
individual problems which are thought to have psycho- 
logical and social causes. Case work implies a demo- 
cratic approach, the acceptance of the prisoner as he 
is, respect for his dignity and his freedom of decision 
and choice. The democratic outlook of prison social 
service is shown by the fact that the prisoner and the 
social worker collaborate on equal terms and for a 
common purpose; all up-to-date treatment of offenders 
is, moreover, based on respect for the human person. 
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The social worker accepts his client hoping that he will 
change his pattern of behaviour. 

Prison social service is, however, based on the 
principle of authority for which the social worker 
should demand respect when required by his profes- 


sional duties or the interests of society. The freedom 
of the person concerned is nevertheless unimpaired, 
since he has voluntarily accepted that authority and 
may, being a ward, refuse to submit to it. The social 


worker helps him to distinguish between the reasons - 


for and the consequences of his decision, but does not 
influence him in his choice any more than he does in 
other matters. This idea of authority taken in its 
nobler sense may, moreover, be put to therapeutic use. 

Case work is based on the establishment of a positive 
relationship or rapport between the social worker and 
his client; the prison social service cannot function 
without co-operation based on such a positive relation- 
ship. Just like the case worker, the prison social 
worker should be conversant with dynamic psychology; 
his entire work is based on the analysis of his client’s 
reactions, his own reactions and their reactions to each 
other. 

As in case work, prison social service work includes 
four stages: the investigation of the case; diagnosis; 
appraisal; and treatment. The social worker and the 
case worker must know the technique of these four 
stages. 


Role of the social investigation in the choice 
and application of methods of treatment 


We hope that we have been able to prove in the 
preceding pages the usefulness of the social investiga- 
tion for the court, for the services of the Ministry of 
Justice which determine the manner of execution of 
penalties and, in particular, the conditions upon which 
release before the expiration of the sentence is 
dependent; for the prison personnel who provide treat- 
ment; and, above all, for physicians, psychologists and 
psychiatrists who use the social investigation to 
corroborate their clinical observations, to support their 
diagnosis, and to complete their remedial measures. 

As the report based on social observation follows the 
offender as long as he is under the supervision of the 
courts, it is a useful guide for any social worker who 
may be called upon to continue the treatment of the 
case, 

Finally, the prisoner himself benefits; his contribu- 


tion to the report helps him to analyse and understand 
himself better. 


Relationship to release, etc. 


The methods used by the social worker reveal the 
psychological and social factors in an offender’s 
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behaviour. These factors play an important part in 
deciding on the method of treatment to be used, sub- 
sequent changes in treatment, release, etc.; they are 
not, however, the only ones to be considered. Although 
the relative importance of these factors varies from case 
to case they must all be weighed. Investigations made 
by the prison social service alone are therefore not 
enough to serve as a basis for decisions, but it must 
be admitted that no wise decision would be possible 


without reference to these investigations. 


Technical and administrative problems 


The work of the prison social service should be 
efficiently organized. An organization undertaken 
hastily, carelessly or with insufficient funds hampers 
the development of the service, reduces its output and 
quality, discourages the workers, and rightly lowers 
its prestige in the eyes of the public and the authorities 
who use it. 


BASIS OF ORGANIZATION 

The organization of the prison social service is 
usually based on the geographical distribution of the 
work: each social worker is responsible for all the work 
in a given geographical area, including investigation, 
treatment, aid to prisoners or to released prisoners, 
and assistance to both adults and minors. 

This system is more practical and economical than 
other systems based on the professional qualifications 
of social workers (when each case is entrusted to the 
social worker best qualified to deal with it) or on 
specialization of work (where each social worker is 
strictly confined to a single task, services for adults 
being separated from those for juveniles, services for 
accused persons from services for prisoners and for 
released prisoners, and — within each section — the 
investigation services from protective services). 


CENTRALIZATION OR DECENTRALIZATION 

At present there is a tendency towards centralization 
even in countries where prison social services were 
created and still largely function on a local basis. It 
would seem preferable for all prison social services to 
come under a single authority. 

Geographical distribution lends itself particularly 
well to a central service with district services. The 
central service is responsible for management and 
administration (policy-making, the co-ordination of 
applications for assistance, the allocation of work, 
the selection and specialization of social workers, 
representation of the services) and inspection (super- 
vision of district services, representation of such 
services in courts and tribunals). District services, 
which are largely independent, carry out the functions 
of the prison social services in the various districts. 











PRISON SOCIAL SERVICE PERSONNEL 


The personal qualities of the social workers of the 
prison social service are the cornerstone of the service." 

The selection of social workers. Social workers 
should have the following qualifications:* Physical 
health and resistance to fatigue; a good appearance; 
perfect psychological health; superior intelligence; the 
ability to understand and make themselves understood; 
intellectual attainments; technical knowledge and 
professional experience (case work; specialization in 
psychiatry is not considered essential for a social 
worker); pleasing personality; ability to draft reports 
and the capacity of self-expression. 

Generally speaking, male social workers deal with 
men and adolescents, while female social workers deal 
with women and children. Social workers should 
preferably be at least twenty-five years of age. 

Specialization of social workers. Social workers 
specialize while in service, either individually under 
the guidance of the supervisor, or collectively by means 
of seminars, study and discussion groups and 
theoretical and practical courses. Refresher courses 
are most useful. 

Employment of voluntary workers.5 The use of 
voluntary workers is a practice with a long tradition. 


3 See United States of America, Attorney-General’s Survey 
of Release Procedures, Vol. I1, Probation (Washington, 1939) 
for the views expressed by some twenty eminent crimino- 
logists all of whom hold that the future success of probation 
depends on the efficiency or inefficiency of those responsible 
for its application (page 79 et seq.). 

*In 1947, the Home Office, under whose jurisdiction 
probation officers fall in England and Wales, requested the 
National Institute of Industrial Psychology to study the 
work of prison social workers, to select optimum personal quali- 
fications for such work and to work out a suitable sygtem 
for selecting these social workers. An expert devoted an entire 
year to this study and evolved a remarkable method of 
selection. (See “Job Analysis of the Work of a Probation 
Officer.’’) 


5 It should be noted that the Association of Norwegian 
Criminologists insists that, generally speaking, the Nor- 
wegian courts should refrain from placing adult offenders 
under supervision since supervisors in that sparsely popul- 
ated country are volunteers, and not social workers. 


Today such workers are used, according to their 
abilities, mainly for auxiliary or complementary work 
under careful supervision. 

Conditions of work. Good working conditions are 
essential if the prison social service is to secure and 
keep persons of integrity and get the most out of 


them.® (Factors to be taken into account include the 
amount of work required; remuneration; prospects of 
promotion; leave; the possibility of being allowed a 


. secretary, the use of a car, etc.). 


The use made of the social investigations 
carried out by the prison social service 


Representatives of the judicial authorities (Pouvoir 
judiciaire, i.e., the public ministry and judges) and 
the executive authorities (Pouvoir exécutif, i.e., the 
services called upon to make recommendations to the 
Minister of Justice relating to clemency: early release 
before the date originally fixed or the suspension of the 
execution of a penalty or measure; and prison wardens) 
may ask the prison social services to carry out social 
investigations. 

These, or any other experts whom the above 
authorities may elect to consult, examine the case from 
their own special point of view and make known how 
the social service can best contribute towards the 
elucidation or treatment of a problem. 

The findings of the social worker’s investigation are 
not communicated in extenso to the authorities asking 
for it; a summary is prepared, followed by conclusions, 
which may or may not be in the form of definite 
proposals. The summary may include conclusions 
from studies made by experts (such as psychiatrists), 
and is prepared in consultation with these experts. 


Conclusion . 
This report does not, of course, exhaust the analysis 
of the contribution which the social service may make 
to the observation of offenders; its only purpose is to 
stimulate fruitful discussion. 


® Probation Rules, London, 1949 (Statutory Instruments. 


No. 1828/L IT.) 
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G. The relationship between scientific examination and treatment 


The medico-psychological and social examination of offenders 
and the execution of penal treatment 


By Hardy Géransson * 


In the preparation of this paper I had the advantage 
of the assistance of a Swedish psychiatrist who is 
responsible for the examination of offenders after 
sentence. 

As the examination of offenders is something rather 
new — an addition to an already established penal 
system — the examination will, of course, be somewhat 
isolated. It is not yet integrated into the execution 
of punishment as a link in a continuous process of 
rehabilitation work; on the contrary, it appears as a 
quite separate task. It is true that the examination 
—on the basis of which, in principle, treatment is to 
be carried out — is of fundamental importance for the 
execution of sentence, but as the examination and the 
execution are in practice regarded as different problems 
and carried out separately, the examination may only 
in a limited way give directions for the treatment. The 
examination will be principally of an analysing and 
classifying character. The examination will be limited 
to the determination of the type and the probable future 
development of the offender at a certain time on the 
basis of collected facts and observations. Such an 
isolated examination cannot provide information with 
respect to the various reactions of the offender to the 
penal treatment. It can hardly provide nuanced indica- 
tions as to what to do with the offender with a view 
to his rehabilitation; only continuous observation, 
reconsideration and search for new possibilities can 
produce such information. The isolated examination 
tends to give a static view of the criminal psyche and 
involves a potential danger of dogmatism. The 
separate examination often makes contributions of value 
in the case of some scientific problems, but is in- 
adequate from the point of view of the understanding 
of the particulars of the individual’s problems and of 
his rehabilitation which depends on these particulars. 

With growing experience of the scientific examina- 
tion of the offender and with the increase of the 
importance attached to individual education in the 


penal system, there is an increasing recognition of the 





* Director-General of the Swedish Prison Administra- 
tion; national correspondent, appointed by the Government 
of Sweden, of the United Nations Department of Social 
Affairs in the field of the prevention of crime and the 
treatment of offenders. 
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necessity of integrating such examinations into the 
system of the execution of sentence. For this reason, 
an examination which is continually under revision 
must be substituted for an isolated examination. The 
examination must be adapted to the execution of 
punishment, to its purpose and practical form; there 
can be no general rules on how to examine offenders. 
The forms of the examination and the necessary means 
must vary in different countries with the various penal 
systems. The only principle to be laid down is as 
follows: the examination must be carried out with the 
purpose of obtaining the closest interdependence 
between examination and penal execution; the examina- 
tion should be directly related to the execution of 
punishment and to rehabilitation, and it should be used 
entirely for the treatment of the offender; the observa- 
tions made in the course of the execution of punishment 
will supplement the results of the continuous examina- 
tion, and will serve as a basis for the reconsideration 
of previous conceptions and conclusions. 

In the light of the preceding, the centralization of 
the scientific examination of offenders, for instance in 
a central examining institution, is not desirable. The 
work of examination should be combined with everyday 
observation and related to everyday problems which 
oceur in the course of penal execution. The places 
where the examinations are carried out should be close 
to the prisons. In small prisons it is best to have 
this done within the institution. In a prison system 
where many inmates are to be examined, a special 
institution is preferable; the facilities for the examina- 
tion of offenders should be located in the immediate 
vicinity of the prison and transfers between the prison 
and the examining institution must be carried out as 
quickly as possible and without formalities. 

The report on an inmate must be built on precise 
information relating to his physical and psychical 
structure, his capacities and possible physical and 
psychical disorders and defects. Observation must be 
carried out on this basis, and it derives its meaning and 
importance from being seen in conjunction with the 
physical and psychical characteristics of the offender. 
The examination of offenders must consequently be 
carried out under the guidance of medico-psychiatric 
specialists and it may include observation in a mental 








hospital. The examination centre must be equipped 
with a psychiatric department and with all the necessary 
resources for observation, treatment and special therapy 
appropriate in such an institution. This does not 
mean that every person to be examined always needs 
observation for some time in a mental hospital. The 
most essential element is the co-ordination of the 
psychiatric examination with the psychiatric treatment 
which the inmate may need in the course of the 
execution of sentence. The separation between advisory 
activity and therapeutic psychiatric work necessarily 
makes the former unproductive and the latter pre- 
carious. If observation is not carried out regularly, it 
is necessary to have a psychiatric ward with fully 
qualified staff in the prison so that every suspicious 
case can be sent to the psychiatric department for 
observation and special treatment. 

It is of the greatest importance that the examination 
of prisoners should include a complete somatic 
examination and that this examination should also take 
into account the small complaints and defects that so 
frequently underlie idleness and anti-social behaviour. 
Institutions with a considerable number of persons to 
be examined should have facilities for more specialized 
examinations. The technical means for examination 
by specialists are, however, expensive and the drawing 
of conclusions from such examinations requires 
extensive experience. It would therefore be preferable 
if specialists’ investigations could be carried out in a 
general hospital near the prison. It is important that 
this device should be freely used and that a lack of 
facilities should not be an excuse for not carrying out 
medical examinations by specialists, which on occasion 
may be of great value. 

At the present stage of the development of methods 
of psychological testing, the examination of offenders 
requires technical equipment and modern premises for 
the carrying out of psychological tests. In the first 
place, intelligence tests and personality tests are needed. 
These require personnel qualified for and experienced in 
testing, and such physical accommodation as will 
provide the best test situations as, of course, these 
tests are influenced to a considerable extent by external 
factors. Testing applied under unfavourable conditions 
becomes misleading or valueless. It is also of great 
value for an examination centre to have facilities for 
experimental-psychological tests of different kinds 
which are used in psychological aptitude tests. This 
is of particular importance when the persons to be 
tested are predominantly young people in need of 
vocational guidance. Irrespective of whether young 
people or adults are involved, aptitude tests of an 
experimental-psychological nature must, however, be 
supplemented by the observation of work tendencies 
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and of factors impeding work as these appear in the 


course of everyday work situations. Only in prison or 
in therapeutic work in a psychiatric institution does the 
relationship between productive capacity and the 
character attributes which are conducive or detrimental 
to working ability appear. It is only by studying every 
factor influencing work that it is possible to arrive at 
a more concrete opinion on the work difficulties 
encountered by the prisoner. The study of work habits 
and difficulties is one of the most important parts of 
the examination. 


For this reason the psychiatric department must have 
workrooms with facilities for handicrafts of different 
kinds for inmates undergoing observation. Working 
conditions must be such as to provide a variety of 
work opportunities so as to make possible the examina- 
tion of the inmate’s work capacity from different points 
of view. Next to his work, the use of his leisure time 
is likely to be of equal importance for the readjustment 
of the offender to normal life in the community, 
Attitudes towards leisure time can of course only be 
studied incompletely in a closed institution but it is 
important that an inmate under observation in a 
hospital department should have every access to leisure- 
time occupations. This makes possible the study of 
the inmate’s choice of leisure-time entertainment and 
of the possibilities of his being interested in carrying 
out various kinds of systematic leisure-time activity. 
In the case of persons not admitted to a psychiatric 
department for observation, the study of their working 
habits and leisure-time activities has to be carried out 
in the prison workshops and the places set aside for 
leisure. It is therefore important that facilities should 
be available for varying these activities, and those who 
are responsible for the examination should acquire an 
understanding of the potentialities of each inmate 
through direct observation and by consulting work and 
leisure-time supervisors. 


The examination centre should, of course, include a 
record office and a library. Among other tasks, the 
record office collects, at the beginning of the examina- 
tion, all material relating to the offender’s earlier life 
which is available at institutions, hospitals, schools, 
etc. Where it is necessary, the record office should 
also approach persons who can give information of 
interest relating to the peculiarities of the individual 
case. It should be emphasized that this material 
should be consolidated by the record office into a 
general report on the offender’s development and on 
the environment factors which have exerted an influence 
upon him. It is therefore necessary that the personnel 
of the record office should have a certain amount of 
psychological training and, generally speaking, higher 
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qualifications than would otherwise be necessary for 
handling routine office work. 


The following types of personnel would appear to be 
required for the examination of offenders: a physician 
with special psychiatric experience and well acquainted 
with the somatic examinations which are carried out in 
the examination centre; hospital and laboratory 
attendants; work and leisure-time supervisors; persons 
qualified to carry out psychological tests, and record 
office personnel. It is important that all the observa- 
tions carried out should be taken into account and 
used. The everyday behaviour of a person who is 
being examined, his relationships with friends and his 
reactions to visitors and to letters from relatives and 
his other spontaneous reactions often give better insight 
into his mind and his reaction disposition than his 
attitudes as reflected by psychological tests, which are 
influenced by tension, and talks directly aimed at 
psychological understanding. It is therefore very 
important that even the subordinates, the hospital 
attendants, the guards and the foremen should have 
sufficient psychological knowledge to be able to make 
critical observations and simple, descriptive notes. 


The co-ordination of different observations and of 
the conclusions of different observers would appear to 
be of particular importance. It is not desirable that 
the investigation should conclude with several different 
interpretations of the offender’s mind. The value and 
the practical consequences of the examination are 
bound to be limited if, as sometimes happens, the 
Rorschach interpreter or the graphological specialist 
considers it to be his task to give a complete character 
analysis based only on his own particular material, 


while perhaps the psychiatrist at the same time portrays 
the offender’s mind on the basis of his own observations 
without making use of the indications which his 
spontaneous picture interpretation or handwriting may 
provide. The various parts of the examination should 
therefore be organized in such a manner that the 
consultations between the persons responsible can take 
place throughout the course of the examination. Such 
mutual consultations will often lead to a joint assess- 
ment of the offender’s mind and potentialities. When 
even after consultation and comparison the persons 
involved continue to hold different opinions on essential 
points, such different points of view should be presented 
in the written report. It is evident that the inclusion 
of such different opinions will make the report on the 
examination more valuable for those who use it with 
a view to the determination of the methods of treatment 
of the offender. When the examination results in an 
assessment which conflicts with the views of the person 
in charge of the institution or with the views of the 
guards, it is of course also important that the latter 
should be included in the report. 

By way of conclusion, it may be said that the 
scientific examination of offenders should not be 
isolated from the execution of sentence and should not 
present a static view of the offender. The report 
which for practical reasons may be needed at quite 
an early stage of the execution of sentence should not 
be regarded as something definitive and complete. It 
should only be the first part of a continuous investig- 
ation which is carried out throughout the course of the 
period of penal treatment. To the initial report should 
be added new observations based on broadened ex- 


perience. 


The periodic review of the treatment prescribed 


By Lionel W. Fox, C.B., M.C.* 


I have assumed that the purpose of this paper would 
be to serve as an introduction to the discussion by 
exposing the outlines of the problems which it raises, 
and the conditions which govern their solution, and 
not to proceed to detailed consideration of the various 
solutions which may appear to be available. 

I confess that I have not found even this limited 
task an easy one. I did not choose the subject, it was 

* Chairman of the Prison Commission for England and 
Wales; national correspondent, appointed by the Govern- 
ment of the United Kingdom, of the United Nations Depart- 


ment of Social Affairs in the field of the prevention of crime 
and the treatment of offenders. 


given to me, and I accepted it under protest that it lay 
outside my own experience as an administrator of 
prisons in my own country. Indeed I venture to think 
that, in our European systems at least, there is very 
little practical experience at all in the subject-matter of 
the question before us. The approach must therefore 
be generalized and largely theoretical. 

Let us then consider first precisely what the question 
before us means. The word treatment, we must 
assume, is used not in its strictly medical sense, but 
in order to describe the punishment awarded to an 
offender in the sense in which punishment is understood 











today in progressive penological thought. This means 
that an offender will not be punished solely in 
accordance with a system of legal discipline directed 
to the nature and gravity of the offence and the criminal 
record of the offender. The nature and duration of the 
punishment will be such as to ensure, on the basis of 
a scientific examination of the offender, that he receives 
such individual treatment as is most likely to ensure 
that he does not offend again. If we are to approach 
the question realistically, it will, nevertheless, be 
necessary to remind ourselves that what we are con- 
sidering is primarily punishment. And it is not all 
penal systems which are based on this view of punish- 
ment, nor all judges within any penal system who 
follow it in practice. 

In so far as the punishment awarded by a court is, 
however, deemed to partake of the nature of treatment 
in the sense I have defined, it is undoubtedly logical 
in principle that it should be capable of variation from 
time to time to improve its effectiveness, and of 
termination when it appears to have served its purpose. 

The title of our paper implies that, if these ends are 
to be achieved, it is necessary that the progress of the 
treatment should be reviewed periodically. 

On these assumptions, the questions before us appear 
to be: By whom would such reviews be made? In 
what manner? On what occasions? And what would 
be their value in relation to their purposes? 


The legal and judicial framework 


In order to find answers to these questions I suggest, 
it is necessary to consider them in relation to the legal 
and judicial framework of the penal system within 
which they arise, with particular regard to the nature 
and powers of the tribunal competent to order the 
treatment. Among the many considerations which 
arise in this connexion, the following seem to be of 
special importance: 

(1) Does the legal tribunal which decides on guilt 
also decide on treatment, or does another tribunal 
decide on treatment (e.g., the Adult and Youth 
Authorities of the Californian system)? In the former 
case, is the legal tribunal either required by law to 
consider advice from experts (e.g., reports made to 
courts by the Prison Commissioners in Great Britain 
on suitability for Borstal training or corrective 
training) or enabled to furnish itself with such advice? 

(2) Does the law allow an indeterminate sentence, 
with or without prescribed minima or maxima? 

(3) Where the tribunal fixes the period of the 
sentence, does the law allow a limited indeterminacy 
within the period? If so, is the power to order 
release vested in the original tribunal, or in a specially 
appointed judge or tribunal, or in the prison administra- 


tion? Is such power entirely discretionary or subject 
to legal provisions, e.g., the fixing of a minimum period 
to be served? 

(4) Has the tribunal a real choice of “treatments”, 
or (apart from fines, suspended sentence and probation) 
is it limited to ordering imprisonment, whether in 
different forms (e.g., simple imprisonment, hard labour, 
penal servitude) or as a single sentence (peine unique)? 

(5) Has the tribunal power to direct or control the 
classification and method of treatment of offenders, or 
is that power vested in the prison administration? 

Now we know that in the various penal systems of 
the world there are to be found many different com- 
binations of all these varieties of practice, and it is 
clearly impossible for me within the scope of this 
introduction either to look for answers to our questions 
in relation to all the existing combinations of practice, 
or to enter into an academic discussion of which 
combination would be likely to produce the best results 
for our present purpose. 

I propose therefore first to eliminate from my present 
consideration those practices which, while they may be 
found in America, are not yet established in Europe, 
in particular the separate Treatment Tribunal and the 
indeterminate sentence. I do this in the full knowledge 
that these provisions cannot be excluded from discus- 
sion, since they would appear to be, in principle, the 
logical conclusions of the hypotheses on which our 
argument is based. 

I shall next reserve for separate consideration those 
forms of treatment which are generally known as 
“measures of security”. Here I have in mind such 
measures as the “psychiatric internment” of offenders 
suffering from certain abnormal mental conditions; 
the internment of those addicted to drugs or alcohol; 
and also the preventive detention of habitual criminals. 

Finally, for what remains, I shall make certain 
arbitrary assumptions with the intention of confining 
my own examination to a single type of legal and 
administrative framework which I believe, rightly or 
wrongly, approximates to what I might call the 
generalized European situation. 

The situation on which I shall base my examination 
will therefore be as follows: 

(1) The power to order treatment rests with the 
tribunal that decides on guilt. 

, (2) The tribunal in suitable cases, but not in all 
cases, receives expert advice based on_ scientific 
examination. 

(3) The tribunal fixes the period of the treatment, 
with the possibility of a limited indeterminacy within 
the period fixed. 

(4) The treatment consists either of probation or of 
imprisonment (under whatever name). 
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(5) In the case of imprisonment, the classification 
and programme of treatment of the offender, within 
the category of imprisonment ordered by the tribunal, 
are decided by the prison administration. 


The medical field 


Within this assumed legal framework, I propose first 
to consider one part of the field which must, I think, 
be isolated from the rest. This is what I shall call the 
medical field. For the categories of offenders which 
I shall here consider, the term “treatment” is applicable 
in its medical as well as its penological sense, and the 
assumptions of our argument are increasingly recog- 
nized and applied in penal systems throughout the 
world. 

These categories are as follows: 

(1) Those whose criminal responsibility is in 
question on grounds of insanity. 

(2) Those whose degree of culpability is in question 
on grounds of mental abnormality. 

(3) Those whose offences consist of, or are con- 
ditioned by, addiction to drugs (including alcohol). 

(4) Homosexuals, who may possibly be included, 
according to the legal and medical attitude towards 
homosexuality in different countries. 

Insanity. It is axiomatic that when scientific 
examination satisfies a court that by reason of insanity 
an offender is not criminally responsible or is unfit to 
plead at his trial, he should receive treatment in a 
mental hospital. Questions may arise as to the steps 
to be taken on his recovery, but these seem to lie 
outside the scope of the present inquiry. 

Mental abnormality. This category includes both 
mental defectives and those suffering from recognized 
mental disorders which may affect the degree of cul- 
pability (psychopaths, neurotics, etc.). It is also 
axiomatic that mental defectives should be detained in 
appropriate institutions, and since their condition is 
ex hypothesi permanent, though their adaptation to 
society may be improved by treatment, no question of 
periodic review arises within the scope of the present 
inquiry. 

The other conditions included in the category of 
mentally abnormal do, however, raise questions of 
immediate interest. Our penal systems are increasingly 
adapting themselves to the growing recognition of the 
importance of psychiatric factors in the treatment of 
delinquency. In some systems offenders suffering 
from certain abnormal mental conditions may be 
placed by the court in ‘psychiatric internment’ until they 
are cured. In Great Britain, the court may place such 
an offender on probation on condition that he under- 
goes such treatment as the court approves. Whether 
or not the law makes such provisions, it is increasingly 


recognized that penal institutions should themselves 
provide a psychiatric service for the diagnosis and, so 
far as possible, the treatment of abnormal mental 
conditions, preferably in a separate and suitable penal 
institution. 

In Great Britain, the Advisory Council on the Treat- 
ment of Offenders have made a special report on this 
question. They have recommended that a special 
institution should be provided for the detention, 
observation and treatment of offenders who, although 
not certifiable under the Lunacy or Mental Deficiency 
Acts, show abnormal mental characteristics, and that 
courts should be given power to order treatment in this 
institution. This proposal appears to differ from the 
system of psychiatric internment only in so far as it 
does not propose ‘that the detention should be wholly 
indeterminate: the suggestion is that the period of 
special detention ordered should not be longer than the 
maximum sentence prescribed by law for the particular 
offence. Within the period fixed by the court, it is 
suggested that the administration should have discre- 
tion to release an offender when he has received the 
maximum benefit from the treatment. 

Drug and alcohol addicts. This category may in 
some systems be dealt with by “measures of security” 
such as internment in special institutions for the treat- 
ment of addiction, in others by normal penal sentences. 

Homosexuals. This is a category about which it is 
difficult to generalize. In the first place, homosexual 
practices are not a criminal offence in all countries. 
Where they are treated as criminal offences, there is, 
so far as I] am aware, no generally accepted medical 
doctrine as to whether homosexuality is a condition 
which can be changed by psychiatric or medical treat- 
ment. For the sake of the argument, I shall assume 
that homosexual offenders are a category which ought 
in all cases to be subject to scientific examination: if 
the scientific evidence satisfies the court that the offence 
is due to a mental condition that can be relieved by 
psychiatric treatment, then the offenders fall into the 
category of mentally abnormal offenders and do not 
call for consideration as a separate category. Where 
the scientific examination suggests medical treatment, 
e.g., in the case of glandular deficiencies, then the 
situation appears to be the same as that of drug and 
alcohol addicts —the offenders may be dealt with 
either by appropriate “measures of security”, where 
these exist, or by normal penal sentences. 

Within the scope of this introduction I do not 
propose to examine further the problem of periodic 
review where the treatment ordered by the court 
partakes of the nature of a measure of security. 
I shall assume, rightly or wrongly, that where such 
measures are ordered the sentence will be either wholly 





indeterminate, or subject to a limited indeterminacy 
as suggested by the English Advisory Council: that 
the nature of the treatment will be under constant 
medical review; and that its duration will be deter- 
mined, by the proper authority, on medical advice. 

Where the sentences passed on any of the categories 
of offenders in this medical field are normal penal 
sentences of fixed duration, the problems raised in 
connexion with periodic review do not seem to differ 
in principle from those outside the medical field, to 
the consideration of which I shall now pass. 


Periodic review of the nature of the treatment 


I shall first consider the periodic review of the nature 
of the treatment, assuming that the treatment consists 
either of probation, or of imprisonment, or, for an 
habitual criminal, preventive detention. 

As concerns probation, I cannot do better than to 
cite the actual practice of a country which uses this 
system, as it is set out in paragraph 19 of the national 
report for England: 


“If the offender is put on probation his progress is 
periodically reviewed by a committee of the 
magistrates of the court of summary jurisdiction for 
the area in which he is living. On the basis of 
reports made by the probation officer, the committee 
may direct the probation officer to apply to 
the court for any of the conditions of probation to 
be cancelled, or for new conditions to be imposed, 
or for the period of probation to be extended within 
the permitted limit.” 


The foregoing statement will also apply in principle 
where the probation order includes a condition requir- 
ing the offender to undergo mental treatment. The 
treatment itself will, of course, be controlled by the 
medical authority concerned, and the law provides for 
this. The probation officer does, however, retain the 
general supervision of the case, and keeps in touch 
with the medical authority, so that he may decide if it 
is proper to apply to the court for the amendment or 
the discharge of the probation order. 

We now pass to imprisonment, and here I do not 
propose to consider as different forms of treatment 
those traditional variations in the form of imprisonment 
which in effect represent only degrees in the severity of 
the punishment. I shall assume, in accordance with 
the trend of contemporary penological thought, that the 
treatment of an offender in prison is directed towards 
his rehabilitation, and that a form of imprisonment 
which is solely punitive in intention is outside the scope 
of this inquiry. The imprisonment of which I speak 
therefore is a single form of imprisonment, directed 


primarily to the rehabilitation of the offender, in which 
all measures of classification and adaptation of treat. 
ment programmes to the needs of individuals are the 
duty of the prisons administration. 


On this basis my conclusions on all the questions 
before us concerning periodic review of the nature of 
the treatment are simple. The tribunal which has 
ordered imprisonment as a form of treatment is functus 
officio. It is for the prison administration to adapt 
this form of treatment to the needs of individual 
offenders. To this end they will be guided not only 
by any scientific examination which may have been 
used at the trial of the offender, but by such further 
examination as they may make themselves and by their 
own observation of the offender. I assume that an 
enlightened administration, in fulfilling thus duty, will 
follow the general procedure recommended in the 
Third Resolution of Section I of The Hague Congress 
of 1950. This means that the treatment is kept under 
constant review, and varied as a whole (e.g., by transfer 
to another type of establishment) or in detail (e.g., by 
change of work or educational programme), as 
experience suggests. 


Where the examination has disclosed medical con- 
siderations of the kind which I have mentioned in 
discussing the medical field, the situation is in principle 
the same. It is for the medical and psychiatric services 


1 The resolution in question reads as follows: 


1. The term classification in European writings implies 
the primary grouping of various classes of offenders in 
specialized institutions on the basis of age, sex, recidivism, 
mental status, etc., and the subsequent subgrouping of 
different classes of offenders within each such institution. 
In other countries, however, notably in many jurisdictions 
of the United States of America, the term ‘‘classification” 
as used in penological theory and practice lacks philological 
exactitude. The term should be replaced by the words 
“diagnosis (or, if desired, classification), guidance and 
treatment’, which more adequately portray the meanings 
now inaccurately included in the one term “‘classification”’. 

2. In view of the foregoing, it is concluded that for the 
purpose of distributing offenders to the various types of 
institutions and for sub-classification within such institutions 
the following principles be recommended: 

(a) While a major objective of classification is the 
segregation of inmates into more or less homogeneous 
groups, classifications should be flexible; 

(b) Apart from the imposition of the sentence further 


classification is essentially a function of institutional ~ 


management. 

8. For the purpose of individualizing the treatment 
programme within the institution, the following principles 
are recommended: 

(a) Study and recommendations by a diversified staff of 
the individual's needs and his treatment ; 

(b) The holding of case conferences by the staff; 

(c) Agreement upon the type of institution to which the 
particular offender should be sent and the treatment plan 
therein ; 

(d) Periodic revision of the programme in the light of 
experience with the individual. 
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of the prisons to consider what treatment is desirable 
and practicable, and for the administration to ensure 
that such treatment is given, in conjunction with other 
elements of the general treatment, in the most favour- 
able conditions. 

The position of offenders sentenced to preventive 
detention was fully considered in resolution 2 of 
Section II of The Hague Congress,” and I am assuming 
a system in general conformity with these recommenda- 
tions. The situation then becomes the same as in the 
case of imprisonment. The tribunal, having ordered 
preventive detention, is functus officio so far as the 
nature of the treatment is concerned. The resolution 
states that “The aims of the treatment should include 
their re-education and social rehabilitation”, and the 
prison administration will concern itself with the 
adaptation of the treatment to these ends. There is, 
however, less scope for variety of treatment in different 


2 The resolution in question reads as follows: 


1. Traditional punishments are not sufficient to fight 
effectively against habitual criminality. It is, therefore, 
necessary to employ other and more appropriate measures. 

2. The introduction of certain legal conditions so that a 
person can be designated an habitual criminal (a certain 
number of sentences undergone or of crimes committed) is 
recommended. These conditions do not prevent the giving 
of a certain discretionary power to authorities competent to 
make decisions on the subject of habitual offenders. 

3. The ‘double track’ system with different régimes and 
in different institutions is undesirable. The special measure 
should not be added to a sentence of a punitive character. 
There should be one unified measure of a relatively indeter- 
minate duration. 

4. It is desirable, as regards the treatment of habitual 
offenders who are to be subject to internment, to separate 
the young from the old, and the more dangerous and re- 
fractory offenders from those less so. 

5. In the treatment of habitual offenders one should 
never lose sight of the possibility of their improvement. It 
follows that the aims of the treatment should include their 
re-education and social rehabilitation. 

6. Before the sentence, and thereafter as may be neces- 
sary, these offenders should be submitted to an observation 
which should pay particular attention to their social back- 
ground and history, and to the psychological and psychiatric 
aspects of the case. 

7. The final discharge of the habitual offender should, in 
general, be preceded by parole combined with well-directed 
after-care. 

8. The habitual offender, especially if he has been sub- 
jected to internment, should have his case re-examined 
periodically. 

9. The restoration of the civil rights of the habitual 
offenders — with the necessary precautions — should be 
considered, particularly if the law attributes to the design- 
ation of a person as an habitual criminal special effects 
beyond that of the application of an appropriate measure. 

10. It is desirable 

(a) that the declaration of habitual criminality, the 
choice, and any change in the nature of the measure to be 
applied, should be in the hands of a judicial authority with 
the advice of experts; 

(b) that the termination of the measure should be in the 
hands of a judicial authority with the advice of experts, or 
of a legally constituted commission composed of experts 
and a judge. 
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types of establishment, so that the practical effect of 
reviewing the treatment may be limited to questions of 
detail within a common régime, except where medical 
factors arise. 


Periodic review of the duration of the treatment 


I now pass to questions concerning the review of 
the duration of the treatment, which I find less simple. 

I shall not refer further to probation, which was I 
think sufficiently covered by the statement already 
made. 

As regards imprisonment, where the period is fixed 
by the court no occasion for a review of its duration 
will arise, unless the law provides within the period 
fixed for some form of limited indeterminacy, e.g., 
a system under which the date of release of each 
offender, after he had served a proportion of his 
sentence fixed by law, would be decided in the light 
of his individual circumstances and response to treat- 
ment. Where the law does provide for such a system, 
the release of the prisoner may be either unconditional, 
or conditional on his observing certain conditions on 
breach of which he may be recalled to prison. The 
latter, or parole, system is the more usual, but in 
either system the same considerations would apply. 
The first question in relation to such a system is, by 
whom should the review and the determination of the 
date of release be made? There seem to be at least 
four answers to this question in existing practice. 
First, the court which passed the sentence. Second, 
a special judge or judicial tribunal appointed for the 
purpose. Third, a special body appointed by law, 
such as the Parole Boards of American practice. 
Fourth, the prison administration, through such 
machinery as it may devise for the purpose, which may 
include expert advice from inside or outside its own 
personnel. 

For my present purpose, I must be content to mention 
these possible solutions, and leave it for general 
discussion as to which may be the best. Nor shall I 
attempt to discuss answers to the questions how and 
when one or other of these bodies should make their 
reviews of the duration of the treatment. My reason 
for short-circuiting my analysis in this way is because 
I wish, in the time at my disposal, to confine myself to 
the last question — that is, what would be the value of 
such reviews in relation to their purpose? And I 
should say at once that my conclusion, which will no 
doubt prove unacceptable, is that their value exists 
only in theory, and that this theory is unrealistic and 
has undesirable effects in practice. It will follow that 
in my submission the system of limited indeterminacy 
under consideration is itself undesirable and none of 
the foregoing questions need arise at all. 











My first argument will be based on the nature and 
purpose of the sentence passed by the court, always 
bearing in mind that we are considering a situation 
where the court passes a penal sentence for a fixed 
period. As I said earlier, imprisonment is primarily 
a punishment, and it does not cease to be a punishment 
because for certain offenders it is capable of use as 
a form of remedial treatment. The court, in deciding 
on the length of a period of imprisonment, may be 
assumed to take account of the requirements of ‘treat- 
ment’ as disclosed by the ‘diagnosis’ before it, but it 
must also be assumed that it cannot omit consideration 
of the nature and gravity of the offence. The offence 
may be of great gravity, but the diagnosis as far as 
treatment is concerned may be negative: the most 
serious offences are often committed by persons who 
are obviously unlikely to offend again. A minor 
offender on the other hand may be shown, on medical 
or other grounds, to stand in need of prolonged treat- 
ment. The records of many offenders will show con- 
clusively that they do not respond to prison treatment. 
The period fixed by the court will, therefore, on the 
whole represent a reasonable balance between the 
interests of society and the interests of the offender. 
It will also be fixed in the knowledge that the offender 
will be eligible for release after a proportion of his 
sentence has been served. On these assumptions there 
appears to be no reason why the court should there- 
after concern itself with deciding the date of release in 
individual cases. 

My second argument, based on practical experience 
as a prison administrator, will be that the system of 
fixing individual dates of release by a special board, 
whether an independent parole board or a board set up 
by the prisons administration, may have such un- 
desirable effects in practice as to affect adversely -the 
value of such treatment as a prison system can give, and 
that these undesirable effects outweigh any theoretical 
advantages of such a system. 

To begin with, let us be frank about the use of this 
word treatment, divorced from any medical connota- 
tions, in relation to what a prison régime, however 
humane, progressive, and elastic in its methods, is really 
able to do to cure the multifarious ills of body, soul and 
mind from which its patients suffer. We must know, 
when we speak of ‘individual treatment programmes’. 
that this means no more than doing our best to fit 


each individual into the general framework of the 
system in such a way that he will derive most profit 
from what it has to offer. It does not mean devising 
a special programme of treatment precisely adapted to 
the physical, mental and moral needs of that particular 
human being. 

We must also know that one of the most unreliable 
guides to the way a prisoner will behave after release 
is the way he has behaved in prison. 

I doubt very much whether any board, however 
skilled, is able to say on any scientific and objective 
basis that in the case of a particular prisoner before 
it “the treatment has served its purpose: the patient is 
cured.” 

But however that may be, and I am prepared for 
disagreement, I would further submit that the adjust- 
ment of prisoners to prison life is adversely affected by 
the uncertainty as to their date of release which is 
inherent in this system. The question in the forefront 
of a prisoner’s mind is not “how is my treatment 
progressing” but “how soon shall I get out”. Without 
going into further detail, I will content myself with 
asserting that a man who knows that if he works and 
behaves well he will be released on a given date will 
settle down more contentedly to prison life, and will 
derive more benefit from his training in prison, than 
a man who knows that his date of release depends on 
the decisions of a board which to him will always seem 
unpredictable, incomprehensible and — when he is dis- 
appointed — unjust. 

In conclusion, I pass to preventive detention. Here 
different considerations arise. Where an exceptional 
measure such as internment for a prolonged period has 
been pronounced against an individual because of his 
assumed danger to society, it is a valid argument that 
it should not be continued beyond a point when he is 
no longer dangerous, if that point can be discerned 
with sufficient clearness. The Hague proposals, there- 
fore, assume a limited indeterminacy, with periodical 
re-examination of each case. They leave open the 
question of what authority should have the power to 
terminate the measure, while insisting that its decisions 
should be based on expert advice. From these con- 
clusions I do not in principle dissent, though my doubts 
as to its practical application are not removed. | 
content myself, therefore with placing them before you 
as a basis of discussion. 
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The scientific examination of offenders and its relationship to 
conditional release and after-care” 


By Ernest Lamers ** 


I 


We may take it as a generally accepted principle that 
an adequate understanding of the personality of the 
offender is absolutely essential, both at the judicial 
stage and in treatment during and after imprisonment. 
Such understanding cannot result from a superficial 
impression which gives nothing more than a “profile”, 
but must be based upon a knowledge of the total 
personality as it has grown and developed. 

In seeking to arrive at a “considered decision”, to use 
the words of the Twelfth International Penal and 
Penitentiary Congress at The Hague, the data derived 
from the personality analysis should always be 
available, and the decision should be based upon them. 
This should be the case whether the judicial process is 
approached strictly from the point of view of the 
punishment of the offender — that is, the infliction of 
suffering in expiation of the evil of which he has been 
guilty rather than the protection of society against 
violations of law and order — or whether in the long 
run the social rehabilitation of the individual is con- 
sidered to be the main purpose, or a secondary purpose. 

Although this principle appears to be generally 
accepted, there are significant differences -in its 
practical application in various countries. The reason 
for this is that scientific examinations are based on 
different principles. 

In this connexion I should like to stress that there 
are the following possibilities: 

(a) The examining magistrate in a criminal action 
requires a “scientific examination” of the offender in 
order to assess his criminal responsibility; 

(b) The judge needs complete information on the 
personality of the offender, in order to determine the 
penalty to be imposed or other measures to be applied; 

(c) The prison authorities require similar information 
in order to decide on the appropriate treatment of the 
prisoner during his imprisonment; and 

(d) The persons responsible for after-care must also 
be familiar with the offender’s personality in order to 
be able to achieve his re-integration in society. 

The practical application of the principle of the 
scientific examination of the offender will vary according 

* Translated from the French. 

** Director-General of the Netherlands Prison Adminis- 
tration; national correspondent, appointed by the Govern- 
ment of the Netherlands, of the United Nations Department 


of Social Affairs in the field of the prevention of crime and 
the treatment of offenders. 


to which of these stages is in question. It may also 
happen that such an examination is carried out at the 
request of different authorities, acting independently 
of one another and without sharing their experience. 
Better and more fruitful results would no doubt be 
obtained if all the personal data relating to the offender, 
collected at the various stages, were collated in a single 
file which could successively be placed at the disposal 
of the authorities responsible at the different stages for 
taking decisions or issuing orders in respect of the 
offender. 


Il 


When should a scientific examination of an offender 
be made? This question implies two others — in what 
cases and at what time? 

From what has been said above, it is clear that such 
an examination should be made before the first, or 
judicial, stage is concluded by a sentence or other 
measure. There should be such an examination in all 
cases where a sentence or decision deprivative of liberty 
for any period is under consideration, as well as in all 
other cases where a full understanding of the offender’s 
personality appears necessary for a fair assessment of 
his guilt. 

If a scientific examination has taken place during the 
judicial phase, the written reports thereon should not 
be consigned to the archives of the court or of the 
prosecutor’s department (parquet), after they have been 
consulted by the judge, but should be collated in a 
single file which should accompany the offender 
through the later stages of the proceedings, and should 
be supplemented by new information. 

At the stage of the execution of the sentence, the 
results of the examination should be useful both for (1) 
classification purposes during the observation period 
and (2) in the treatment of the prisoner in the institution 
where he serves his sentence (or undergoes the treatment 
prescribed). 

Where no scientific examination has been carried out 
during the judicial phase, this should be done at the 
stage of the execution of the sentence in the case of all 
persons sentenced to any substantial period of imprison. 
ment. 


11 express this view deliberately because under Anglo 
Saxon criminal procedure the presentation of evidence and 
a finding of guilt, or conviction, must precede the examina- 
tion of the personality of the offender. 








In this connexion, I shall not discuss how and by 
whom the scientific examination should be carried out, 
nor the methods to be used, such matters being beyond 
the scope of the question put to me. I shall say only 
that the scientific examination should be a matter of 
teamwork by the psychiatrist, the psychologist and the 
social worker, who should be able to enlist the aid of 
one or more investigators if the need arises. 

If at the judicial stage only a single report, or 
separate reports on special aspects (such as a report on 
environment, an essentially psychiatric report, or a 
medical report) are available, a complete scientific 
examination should be carried out at the next stage, 
that of classification. The latter task should be carried 
out by a team, on the basis of the information given in 
the separate or partial reports. This team should be 
organized by the authorities in charge of the classifica- 
tion centre or of the classification section of the penal 
institution, that is, by the directors of the penal institu- 
tion where the offender is serving his sentence. 

This scientific examination will at the same time 
serve as a basis for the determination of the type of penal 
treatment to follow, treatment which will eventually lead 
to parole and will lay the foundation for the individual’s 
social rehabilitation. 


Il 


After this brief introduction, we now come to the 
substance of the matter before us. 

The scientific examination should, in my opinion (as 
set out above), provide a dynamic image of the offender, 
and not merely what we might call a “snapshot”. 

It is obvious that the results of a scientific examina- 
tion carried out at the judicial stage, and supplemented 
by data gathered at the later stages of imprisonment, 
are of primary importance in determining the time at 
which treatment within the penal institution can be 
brought to an end and be transformed into after-care by 
means of conditional release (taking into consideration, 
of course, the length of the sentence imposed by the 
judge and the legal provisions governing conditional 
release after part of the sentence has been served). 

The manner in which a decision on conditional 
release is taken, and the authorities competent to take 
such a decision, vary from one country to another. 

As regards the competent authorities, there are three 
possibilities: 

(a) the decision rests with a judge, either the judge 
who passed sentence in the particular case or a special 
magistrate responsible for the execution of sentences; 

(b) a special commission or other body decides when 
conditional release shall be granted; or 


(c) the decision is taken by the administration (the 
Minister of Justice), which is to say, in actual practice, 
by the prison authorities. 

Although in the Netherlands this decision is the 
responsibility of the Minister of Justice, I am personally 
inclined to favour the system according to which this 
responsibility rests on the judge who passes sentence. 
In the final determination of the actual duration of loss 
of liberty, this judge can take into consideration factors 
which were unknown at the time when sentence was 
passed, namely, the prisoner’s reaction to the loss of his 
liberty, the extent to which the consequences of his 
offence have been brought home to him, and the extent 
to which he is actively co-operating in his own 
re-education and rehabilitation during treatment within 
the penal institution. These factors, as well as those 
of punishment, the prevention of crime (both general 
and specific), and social defence, are of importance in 
determining the duration of a sentence. 

Quite apart from the question of the authority which 
is to be responsible for the decision with respect to 
conditional release, the opinion of the officials respon- 
sible for the treatment of the prisoner within the penal 
institution will always be of the utmost importance. 
Such opinion—based on the results of the scientific 
examination and supplemented by information collected 
in the course of treatment in the institution—must 
again be the result of team-work by all the officials of 
the institution where the offender serves his sentence. 
It will come chiefly from the director of the institution 
and his co-workers, but it is desirable that the opinion 
of one or more experts or specialists should also be 
obtained, particularly when it is a question of granting 
conditional release to an individual sentenced to a very 
long term of imprisonment and whose offence or 
offences constituted a serious menace to society. 


I wish to point out that in the Netherlands it is 
possible, in such a case, for the prisoner to be placed 
for a certain period in the Psychiatric Observation 
Clinic of the Prison Administration, where a scientific 
report is prepared concerning the individual and the 
extent to which he represents an ultimate danger to 
society. This is, however, done only in exceptional 
cases. 


IV 


What is the importance of the scientific examination 
in relation to the decision to grant conditional release 
and to subsequent after-care? 

(a) The purpose of the scientific examination — and 
herein lies its significance at all stages of the penal 
and penitentiary process — is to probe the offender’s 
personality, his physical and psychological state, the 
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working of his understanding and his will, the hereditary 
and environmental factors influencing him, his sense of 
responsibility, etc. The cause of his offence may be 
discovered in one or another of these elements, and thus 
the appropriate type of treatment may be determined. 

(b) The examination can be of assistance in deter- 
mining to what extent the offender, after appropriate 
treatment in the penal institution, can be rehabilitated 
and resume normal life in society. 

(c) It can also help to establish the necessary safe- 
guards in the case of a particular offender, in order so 
far as possible to avert any recidivism, and consequently 
it can at the same time help to determine the conditions 
(prescribing both obligations and limitations) to be laid 
down for the granting of conditional release. 

(d) The examination will further play a decisive role 
in the selection of measures to make conditional release 
as effective as possible. Consideration must be given to 
arrangements for psychiatric observation, the organiza- 
tion of leisure time, occupational training, courses of 
study for the improvement of general culture, etc. The 
examination can thus make a positive contribution to 
the planning of after-care. 

(e) Finally, the understanding of the prisoner’s 
personality which is obtained from the scientific 
examination will help to determine the requirements 
to be met by the environment, work and associates, in 
which the offender is placed when he is released con- 
ditionally, or to which he returns, in order to prevent 
him from again breaking the law. 

Much of the foregoing which deals with the question 
of conditional release naturally also applies to the phase 
of after-care. 
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After-care, which is directed at the same objective as 
the treatment given during imprisonment, takes place 
outside the penal institution under the supervision of 
a paid or volunteer worker (probation officer, social 
worker or, as in the Netherlands, a member of the 
rehabilitation office). This officer must not only be 
thoroughly familiar with the facts leading to the con- 
viction of the offender in his charge, as well as with 
the duration of the sentence and, in so far as possible, 
the nature of the treatment during imprisonment, but 
must above all understand the personality of the 
offender, his character, his weaknesses and his positive 
qualities. Thus, this officer too needs the information 
obtained from the scientific examination which will 
always be most useful to him. 


If signs of mental illness or other deficiency appear, 
the observer should always be supported in his work by 
the advice and assistance of a psychiatrist. 

He can succeed in his difficult task only if he fully 
understands the person in his charge, is in a position 
to choose the most appropriate methods and knows how 
to employ those methods in practice to the advantage 
of the offender. 


Certain qualities should be encouraged and developed, 
others discouraged or improved. Religious life should 
be intensified, and opportunities for healthy recreation 
should be made available. In certain cases, going to 
cafés, race-courses and the like should be forbidden. 


The scientific examination will also enable the 
responsible officer to make an exact appraisal. It will 
prove an indispensable aid to him in serving as a check 
on his own experience. 








National Statements on the Existing Systems 
of Medico-psychological and Social Examination of Offenders 


Austria * 


The Austrian codes of criminal law and criminal 
procedure both date from the second half of the last 
century. They do not, therefore, contain regulations 
that refer expressly to the scientific knowledge of the 
last few decades. This fact notwithstanding, Austrian 
criminal jurisdiction has never been contrary to the life 
or to the feelings and views of the population. The 
explanation is that the Austrian administration of 
justice in the sphere of criminal and civil law remained 
in contact with life, and was thus able to adapt the old 
laws to the demands and knowledge of our time. This 
jurisdiction, which was liberal while respecting the 
existing law, was helped by several new laws containing 
new criminological facts and new regulations for 
procedure (e.g., the Conditional Sentence Act of 23 July 
1920, the Correctional Labour Institution Act of 10 June 
1932, and especially the Federal Treatment of Young 
Offenders Act of 18 July 1928), in which new 
experience and knowledge were given statutory form. 

The experience gained in juvenile jurisdiction will 
therefore be of great importance in the jurisdiction 
over adults (i.e. persons over eighteen years). That is 
why the following account deals first, and in greater 
detail, with the procedure and practice of juvenile 
jurisdiction. 

The Federal Treatment of Young Offenders Act of 
1928 fixes the age of responsibility under the criminal 
law at fourteen years. This age is extended if the 
development of the child has been hindered, thus 
preventing normal maturity. The idea of retaliation has 
given place to that of educating and reforming the young 
people. Imprisonment is inflicted only in serious cases 
and, even then, with the purpose of education and 
vocational training. If it is impossible to estimate 
beforehand when the object of the imprisonment will 
have been attained, the court may pronounce an 
indeterminate sentence of imprisonment ranging 


* Transmitted by Mr. Franz Hénigschmid, Judge, Juvenile 
Court, Vienna. 
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between a specified maximum and minimum. The 
court may also sentence the juvenile offender condi- 
tionally, i.e., he is pronounced guilty, but the passing 
of the sentence is provisionally postponed for a period 
of one to five years. If the juvenile offender does not 
prove his worth, the sentence is pronounced; otherwise 
the pronouncement of guilt is cancelled at the instance 
of the court after the expiration of the probationary 
period (rehabilitation). 

Even when a juvenile offender commits only an 
insignificant petty offence, an investigation is carried 
out to see whether it is a sign of a bad moral condition 
requiring educational measures. If necessary the 
young offender is sent to an educational establishment. 
Such measures of guardianship pronounced by the 
criminal judge may be taken with a punishment, or in 
place of it. 

In practice, these principles affect the examination 
of the personality and social environment of juveniles 
as follows: The police force has (women) officials who 
note any striking mental or physical factors and report 
them to the Youth Welfare Office and the State 
prosecutor. Through the Youth Welfare Office the 
public welfare service (with its many facilities such as 
general medical examination, psychiatric examinations, 
psychotherapy, confinement in a home, financial 
assistance and supervision) is set in motion. 

If the State prosecutor proposes the punishment of 
the juvenile, the Juvenile Court Assistance Board is 
employed in every case. Psychologists and _ social 
workers are attached to this Board. They investigate 
the environment, health, economic and educational 
conditions at the child’s home, school and place of 
employment. In difficult cases a psychological 
examination is made. Personality is investigated by 
means of intelligence and character tests. These tests 
and the investigations of the social workers give the 
judge a clear picture of the individual character and 
living conditions of the juvenile. 
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All the departments I have mentioned may, if they 
think it necessary, call the judge’s attention to the 
need for an examination by a psychiatrist. Also the 
parents and counsel may propose this examination as 
well as any other investigation which might be useful. 

The court remains in contact with the young person 
even after the conclusion of the criminal proceedings, 
because the criminal judge is either a guardian judge 
as well, or else he informs the guardian judge of the 
outcome of the criminal proceedings. The guardian 
judge must then take further measures. 

The Assistance Board also remains in contact with 
the juvenile if necessary. After an examination, he 
and his father and mother are advised on education 
and the choice of an occupation. If psychotherapy is 
called for, the juvenile is advised to undergo such 
treatment, which is free of charge; he cannot be com- 
pelled to do so. 

In the two federal establishments for juveniles in 
need of education—at Kaiser-Ebersdorf and Wiener- 
Neudorf—the psychiatric supervision of pupils is 
assured by resident psychiatrists. Their principal task 
is to examine new pupils for mental and psychical 
defects and to advise the educators on how best to 
handle the pupils. 

In the case of adult offenders, research into the 
personality and social environment is not yet as 
systematically organized as it is in the case of juveniles. 
In every individual case the judge decides either ex 
officio, or on the proposal of the public prosecutor or 
the defendant (or his counsel) whether, and to what 
extent, such investigations are necessary. For the 
determination of the punishment, as well as for the 
application of the law on conditional sentence, it is 
necessary to investigate the previous conduct of the 
offender, the motives of crime and so forth. Both the 
public prosecutor and the counsel have the right to 
request investigations in this direction and may use 
the results in their pleadings. 

In order to acquaint himself with the character and 
other personal conditions of the defendant, the judge 
makes use of the police services, of the penal register 
office, and of the questioning of witnesses. 

If there seems to be any doubt about the mental 
condition of the defendant, he must, under the law of 
criminal procedure, be examined by a_ psychiatrist. 
Adult offenders are therefore examined only if the 
court orders it ex officio or at the request of the public 
prosecutor or the counsel. The psychiatrist has to note 
in his report whatever special physiological or psycho- 





logical normal or abnormal circumstances are present. 

In the light of his expert knowledge he has to draw 
the conclusion from his findings and to determine 
whether the ability of the defendant to realize what he 
has done was normal or diminished; and, if diminished, 
to what extent. These medical findings then form the 
basis for the decision of the judge on the responsibility 
of the defendant. 

When a convicted person is sent to jail the governor 
of the prison is given a copy of the sentence and of 
the psychiatric findings and conclusion, if there is one. 
The governor can thus form a clear picture of the 
personality of the prisoner, which is completed by his 
personal impression at an interview. All prisoners are 
provided with medical care, both physical and mental. 

Good results were obtained by employing juvenile 
and adult prisoners outside the prison in farm work. 

Under the Federal Treatment of Young Offenders 
Act provision is made for vocational training for the 
pupils of the federal educational establishments. Since 
the spring of 1951 provision has been made in the same 
way for the juvenile prisoners at the prison in Graz. 
After release it was possible to find employment for 
these young people without much difficulty. 

If an adult prisoner is eligible for release before the 
end of his term, the governor has to try to find employ- 
ment for him, a task in which he is supported by the 
labour exchange and the welfare office. During the 
probationary period the governor requests reports 
from the police on the conduct and the social circum- 
stances of the released prisoner. 

The prisoners are paid a small wage for their work 
in prison. They have to save half of the amount, 
which is given to them on their release. At that time 
they are given the necessary clothing. 

In Austria any further special care for released 
prisoners rests with private organizations which are 
subsidized by the state. 

This short review of Austrian methods of taking due 
account of the personality and social circumstances of 
offenders shows that practice has been able to find 
useful solutions based on the existing laws. It is, 
however, necessary to learn from the experience of other 
countries in the application of the most recent scientific 
knowledge and new methods. Austria is open to 
progress. The present difficult situation of the country, 
(which also relates to the financial sphere) unfortu- 
nately often hinders developments for which we try to 
pave the way, and which we would like to bring to 
a successful conclusion with all necessary speed. 











Belgium * 


I. Methods of scientific examination of offenders 
and of inquiry into their social background 


In Belgium, persons under detention pending trial 
or serving a term of imprisonment who are suspected 
to be suffering from mental disorders are subjected to 
psychiatric examination. 

The examination is made by a psychiatrist if the 
individual is not being held for trial, or by a medical 
specialist of the Prison Administration. In the latter 
case, the examination is made while the individual is 
confined in a special section of the prison known as 
the psychiatric clinic. 

Prisoners are examined in the prison anthropolo- 
gical laboratories. As a rule, any person sentenced to 
a term of imprisonment of six months or more is 
examined. A record of the findings of the medical 
officer and his collaborators is drawn up in accordance 
with the standard form adopted by the International 
Penal and Penitentiary Commission in 1938. 

In addition to the personal particulars and data taken 
from the court documents, this record covers: crimino- 
logical information (prisoner’s previous history), socio- 
logical data, heredity, prisoner’s medical history," his 
medical examination, anthropometric and morpho- 
logical data, nervous system, sensory organs and 
psychological analysis, followed by the findings of the 
examination and any conclusions which the medical 
officer sees fit to draw from the information compiled. 

The anthropological record thus compiled is kept 
up to date throughout the term of imprisonment. 
When the offender is released, it is placed in the files 
of the central prison anthropological laboratory. If 
he is sentenced to a further term of imprisonment 
(recidivism), his record is removed from the files and 
is attached to the documents kept in the records office 
of the institution in which he serves his sentence. An 
additional examination of the prisoner is carried out 
at this time. 

The anthropometric measurements and medical 
examination are made in accordance with classic 
methods. The Prison Centre of Medicine and Surgery 
may be asked to make certain special examinations 
(for example, X-ray studies, basal metabolic rates or 
various laboratory tests or medical examinations which 
must be carried out by experts). Such tests and 
studies may be made only when preliminary medical 
examination has revealed the need for them; at present 
they may be requested only in order to complete a 


* Transmitted by Mr. Jean Dupréel, Director-General, 
Prison Administration, Belgium. Translated from the 
French. 


diagnosis and not for purposes of general crimino- 
logical research. Additional equipment should be 
obtained. The Prison Centre, the anthropological 
department and the department of psychiatric clinics, 
for example, should be in a position to handle a large 
number of electroencephalographic examinations within 
the prison system. 

Each medical anthropologist undertakes the psycho- 
logical examination of prisoners in accordance with 
his own method. It has not yet been possible to 
standardize these techniques. The medical anthro. 
pologists, all of whom have been trained in psychiatry, 
apply various tests. Systematic investigations have 
been made using the Binet-Simon tests, the Terman 
tests, the Vermeylen psychological profile, combinations 
of tests devised by the medical anthropologist himself, 
and projective tests (Rorschach, Murray, etc.). It is 
to be hoped that the methods of psychological examin- 
ation will be further developed and systematized (the 
physician retaining his independence). Psycho-analysis 
is not commonly practised in Belgium and could 
hardly be used for research on a large scale. It would, 
however, be desirable if it could be used in certain 
cases. It would also be better if medical officers could 
devote more time to the psychological aspects of their 
investigations. Provision will have to be made for the 
services of psychological assistants. 

Originally designed as institutions for pure scientific 
research without any immediate individual application, 
the laboratories have gradually become more and more 
directly involved in penal treatment. The medical 
officers in charge of them should have time to play an 
even more active part by undertaking individual psycho. 
therapy in many cases. They are also anxious for an 
opportunity to engage in general criminological 
research. 

Inquiries into the social background of offenders are 
undertaken primarily by the Prison Social Service, a 
branch of the general Prison Administration; it consists 
of a central directing and co-ordinating office, and 
some thirty regional offices distributed throughout the 
country. 

At least one social worker is attached to every penal 
institution, and the staff of each of the larger estab- 
lishments includes several. These social workers 
perform various kinds of prison social work, the most 
extensive being the protective supervision of released 
prisoners. 

Special attention has been paid in Belgium to social 
work during and after detention, including assistance 
to the prisoner and his family group and investigations 
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requested by various authorities in order to decide 
whether to grant or refuse such privileges as provisional 

or conditional release, remission of penalty, permission 

to receive visits by distant relatives or friends, to 

correspond with them, etc. 

In some prisons, such as institutions for juveniles, 
for the mentally deranged, for serious offenders or for 
persistent offenders, the Social Service is responsible 
for the social investigation (including a personality 
study) of offenders whose conviction has become final, 
on their admission to the institution in which they are 
to be kept under observation with a view to their 
classification or in which they are to be detained to 
serve their sentence. In the future all sentenced 
persons will be examined in this way. 

Pre-sentence social examination is not commonly 
practised in Belgium. It is organized by some of the 
larger Parquets in cases where suspension of the 
imposition of sentence (probation) appears to be 
desirable. 

When a social investigation is requested, the welfare 
worker reports on the following: 

The composition of the family group in which the 
offender lives; 

The offender’s social history, namely, his hereditary 
and medical background and the manner in which he 
has been affected by the events of his life, especially 
those of his early infancy, which are frequently the 
determining factor. 

After describing the offender’s antecedents, the social 
worker reports on his present situation, both material 
(housing, work, means) and moral (family and social 
relations, habits, use of leisure). Passing on to the 
offence committed, he studies the offender’s reaction 
to the facts, and the psychological and social factors 
involved, the deep-seated motives; he tries to find out 
how to satisfy these motives in a manner compatible 
with the rules of social life. 

The social worker describes the offender’s psycho- 
logical reactions to the offence and its consequences, 
his plans for the future and any suggestions he may 
make for the planning of that future. 

He supplements this information by consulting the 
subject’s associates and the local authorities, taking care 
not to bring the facts to the knowledge of anyone 
unaware of them, so as not to harm the subject. In 
any case, no source is consulted without the latter’s 
knowledge. If he finds it necessary, the prison social 
worker applies to specialists, such as psychiatrists, 
psychologists and physicians, for additional informa- 
tion. 

He then checks the data, cross-checks if necessary, 
and is thus finally able to achieve a synthesis, to 
describe the subject’s personality and circumstances. 


When the investigation is requested with a view to 
placing the offender on probation, the social worker 
concludes his report with a statement of his views on 
the advisability of such action and of his suggestions, 
if any, as to the conditions to be imposed. 


II. The function of scientific examinations and 
social investigations in judicial procedure 

These examinations may be made at any stage in the 
judicial proceedings, either during the preliminary 
inquiry or when the case is brought to trial. Usually 
it is the examining judge who orders them to be made. 

Under the Social Defence Act of 9 April 1930, 
where detention pending trial is permitted by law, any 
court may also, at any stage in the proceedings before 
the final verdict, have the defendant placed under 
observation in the psychiatric clinic of a prison, on an 
application made by the prosecution or at the request 
of the defendant or his counsel (but not ex officio). 
This may be done only if there is reason to believe 
that the defendant is insane or is mentally so un- 
balanced or deficient as to have no control over his 
actions. The scientific examinations are made by 
psychiatrists. Summary inquiries into the social back- 
ground are made by the police judiciaire, the 
gendarmerie or the local police: these are not so much 
proper social investigations as reports containing 
information concerning the defendant’s social back- 
ground and associations. The social workers attached 
to the Central Social Service Department of the 
Ministry of Justice may be asked to make investig- 
ations. Social workers are also attached to the Parquet, 
but they work mainly for the children’s court. 

The courts may pass judgment only on the basis of 
the documents in the case or of statements made at the 
hearing. The scientific or social reports must 
accordingly be attached to those documents. The 
defendant and his counsel have access to them in all 
cases 


The defendant is at liberty to have himself examined 
by a physician of his own choice to support his defence 
with expert evidence, but if he wishes to put in his 
expert’s conclusions, he must attach the report to the 
other documents in the case. Both parties, the 
prosecution and the defendant and his counsel, may 
make use of all these data at the hearing and discuss 
them. 


The defendant has no need to fear that the scientific 
examination or the social investigation may constitute 
an indirect inquiry into his guilt. The psychiatrist, 
in particular, refrains from expressing any opinion as 
to the defendant’s guilt in his report. He will at most 
discuss the defendant’s reactions to the charge from 





se 


the medical point of view, and examine his psycho- 
logical behaviour and the credibility of any admission 
he may make. 

It should be noted that it is not the normal procedure 
in criminal cases to have the defendant scientifically 
examined or to order a social investigation. Exception 
should be made only when the Social Defence Act of 
9 April 1930 is applicable or when the most serious 
charges are involved, in which case a_ scientific 
examination of the defendant is always made, usually 
accompanied by a social investigation. This applies to 
cases of murder, manslaughter, arson, and the like, 
which are tried by the assize courts. 

In most criminal cases, therefore, the judge must be 
guided by the information gleaned incidentally from 
the documents of the case or the evidence in endeavour- 
ing to understand the defendant’s psychology and 
appraising his social background. Only too often, the 
defendant is regarded by the judge, not as a human 
being, with a personality of his own, who should be 
punished in the light of his particular circumstances, 
but as a thief, a swindler, a murderer, whose punish- 
ment must be determined primarily by the gravity of 
his offence. 


III. Treatment and rehabilitation of convicted 
persons 


Differential institutional treatment is applied in 
Belgium in accordance with a number of factors, some 
of which relate to the offender’s personal characteristics, 
others more particularly to his behaviour in society. 

These factors are studied during the examination 
which is made with a view to selecting the appropriate 
institution for each convicted person. At present, 
offenders are not usually examined individually until 
convicted. Once convicted, offenders (détenus de droit 
commun) sentenced to a term of six months’ imprison- 
ment, recidivists and other offenders, irrespective of 
their category, are subjected to an anthropological 
examination where there are special reasons for this, 


such as refractoriness, suspected mental aberrations or 
disturbance, or where the medical anthropologist con- 
siders it necessary. A psychological and psychiatric 
examination is also included in this anthropological 
study which determines the course of treatment. The 
prison staff keeps the prisoner under observation and 
follows the course of the treatment. 

On the basis of this study and of other factors such 
as age, health, length of sentence, existence or absence 
of previous convictions, the prisoners are assigned to 
specialized institutions. Thus, juvenile prisoners, 
normal first offenders, short-term prisoners, recidivists, 
the physically unfit, the tubercular, and offenders con- 
victed for serious offences are all classified and 
segregated, as well as persons declared by the anthro- 
pological department to be mentally unsuited to treat- 
ment in the other institutions. 

In institutions to which a medical anthropologist is 
attached, he is consulted by the authorities with regard 
to an early discharge. The findings of the previous 
anthropological examination are in all cases taken into 
account and, when necessary, arrangements are made 
for psychiatric supervision. 

Various investigations and procedures with regard 
to social rehabilitation are frequently requested during 
the period of detention both by the local prison 
authorities and by the central administration. These 
duties are discharged by the Prison Social Service 
as described in the first part of this report. 

The examination is constantly reviewed throughout 
the treatment. The offender is kept under continuous 
observation during the whole term of imprisonment. 
If the prisoner’s behaviour calls for it, the treatment 
may be changed at any time, after consultation with the 
medical anthropologist, if necessary. 

The prison anthropological department is so organized 
that the records compiled during previous terms of 
imprisonment can be consulted, the accuracy of any 
prognosis then made can be checked, and certain 
conclusions can be drawn with regard to the new 
treatment to be tried. 
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Denmark * 


1. Methods of scientific examination of offenders 
and of investigation of social environment 


(a) Methods of scientific examination 


The scientific examination of criminals takes place 
partly prior to the pronouncement of sentence with 
a view to providing information on the responsibility 
and amenability to punishment of the accused person 
and on the advisability of definite measures such as 
juvenile prison, curative institution for drunkards, 
workhouse and preventive detention, partly as part of 
the treatment in prisons and institutions, if warranted 
by the circumstances. 

Under section 16 of the Penal Code, an offender is 
not punishable if at the time when he committed his 
crime he was not responsible for his actions because 
of insanity or a state of mind amounting to insanity, 
or on account of pronounced imbecility. Under section 
70 of the Penal Code, the court may dispose of such 
offenders by committing them to treatment in mental 
hospitals or institutions for imbeciles or psychopaths. 
If considerations of public security do not necessitate 
such institutionalization, less severe measures may be 
applied, e.g., appointment of a supervisor or a guardian 
or an order to abstain from alcoholic beverages and the 
like. 

Offenders who, at the time of committing a punish- 
able offence, were in a more or less permanent state 
of mental immaturity, deficiency or disorder (including 
sexual abnormality) of a nature which does not come 
within the scope of section 16 of the Penal Code, may 
be subjected to corresponding measures by the court 
(Penal Code, section 17), if the court finds the offender 
unreceptive to punishment. Such measures would as 
a rule consist of committal to an institution for psycho- 
paths for an indeterminate period. 


The forensic-psychiatric examination, which is 
intended to guide the court in deciding questions 
concerning the application of these provisions, and for 
which provision is also made in a regulation issued by 
the Attorney-General in all cases where committal to 
juvenile prison, work-house or preventive detention may 
come into consideration, is mostly undertaken without 
hospitalization. 

The out-patient examination takes place in prison 
or, if the accused person is at large, in the consulting 
room of the physician. 


* Transmitted by Mr. ©. Ludvigsen, Chief of Section, 
Ministry of Justice, Denmark. 
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In-patient examination takes place in a psychiatric 
ward, a mental hospital or a hospital for epileptics or 
mental defectives. 

It may take place without a preliminary examination; 
it is, as a general rule, however, preceded by an out- 
patient examination. The physician who undertakes 
the out-patient examination himself will very often point 
out that the out-patient examination is insufficient and 
advise hospitalization. In such cases and where un- 
certainty may exist as to the safety of the examination, 
the matter is generally submitted to the Forensic 
Medicine Council which as often as not will advise 
hospitalization. A judicial decision will then be given 
on hospitalization for observation. 

The out-patient examination is carried out in the 
course of one or, as a rule, several consultations. In 
duration it varies considerably according to the persons 
responsible for carrying out the examination and the 
nature of the case. 

In the case of hospitalization in the psychiatric clinics, 
the examination will generally take from two to six 
weeks, rarely more. In the mental hospitals the 
maximum period is six months, three months being the 
usual period. In the hospitals for mental defectives the 
examination period is, as a rule, somewhat longer, very 
often four to six months. 

The usual form of the forensic-psychiatric report is 
that of a case study. On the basis of the court 
documents and what has been elicited in the course of 
the examination (including information from relatives, 
school, previous employers, etc.), which the police may 
be requested to provide if necessary, attention is 
given to hereditary disposition, social and medical 
family history, previous psychic development, previous 
criminality and present criminality. As a rule, an 
account is also given of what has been observed in the 
course of the examination itself. 

Out-patient examination does not permit of evaluating 
the behaviour of the person observed in association 
with other people and under more free conditions. 
It primarily consists of observation during interviews 
with the person concerned and of the evaluation of the 
contents of these interviews. Appropriate form tests 
are generally used for this purpose. As a rule, the test 
form prepared by Wimmer, a Danish psychiatrist, is 
used. The person’s general sum of knowledge, notion 
of social conditions, capacity for logical thinking, 
capacity for judicious thinking, attention, power of 
penetration, as well as ethical attitude, are tested in 
this way. This test form may be supplemented by 
other tests, such as Ranschburg’s word-pair method 








for the evaluation of the power of inculcation. In all 
cases of subnormal intelligence one of the intelligence 
tests proper will be applied, in particular the modified 
Binet-Simon test, which has been standardized by the 
School-Psychological Laboratory. The report contains 
a statement of the result of these tests, and, to conclude, 
there is a general clinical-somatic examination and, in 
the case of persons hospitalized for observation, the 
laboratory examinations (always including examin- 
ations of the cerebrospinal fluid, often encephalography 
and, in some cases, electroencephalography). Then 
follows the conclusion, which is in accordance with 
a form prescribed by the Attorney-General. 

In the case of observation in mental hospitals, some 
other tests are applied (performance test, etc.), varying 
according to the different examiners. 

The scope of the report varies considerably. 

Psychological and psycho-analytical examinations 
are not applied as independent forms of examination. 
In some cases in Copenhagen psychological examina- 
tions by the Rorschach method have been undertaken 
with good results in connexion with psychiatric 
examinations. Graphological examinations are also 
made in some cases. In Copenhagen, narco-analysis 
has been used in some cases, with the consent of the 
person involved, to facilitate insight into the psychic 
make-up of the latter. 

As regards narco-analysis for the purpose of eliciting 
from an accused person information which he would 
otherwise withhold, the Forensic Medicine Council 
has stated that, in such cases, narco-analysis loses 
its character as a method of medical examination. 
Whether what is elicited by this method is the truth 
or not must be considered entirely uncertain. The 
suggestible condition of the person analysed during 
the narcosis must, furthermore, necessarily involve a 
not unsubstantial risk of fallacious conclusions. This 
is always taken into account in the medical application 
of narco-analysis. Where narco-analysis is, however, 
used as a method of judicial examination, this risk must 
create doubts as to the justification of its use. 

The hesitations which will otherwise make themselves 
felt are primarily of a non-medical nature. If narco- 
analysis is used for the purpose mentioned, the physician 
to whom the analysis is entrusted will thus undertake 
a task which is different in principle from a medical 
examination. 

By order of the Minister of Justice the use of narco- 
analysis for this purpose is subject to permission in 
each case, and such permission has not yet been given. 
We are aware of the problems that may arise if, in the 
course of a narco-analysis undertaken as part of a 
medical examination, the person examined should 
mention the charge. 


(b) Investigation of social environment 


A special investigation of the social environment of 
the offender is prescribed in criminal cases only where 
the circumstances involve the possibility of a suspended 
sentence. In other cases also, the police does, however, 
provide information on the offender’s personal circum- 
stances, family conditions, and, of course, his criminal 
past, if any; in cases of major importance, and in 
particular in cases involving a psychiatric examination, 
information which is similar in all essentials to that 
provided in the case of special personal investigations 
will be provided by the police or by the physician. 
Where committal to a juvenile prison, to a work-house 
or to preventive detention is under consideration, 
detailed, personal information must be provided to 
meet with the requirements of the law. 

In cases where a suspended sentence is possible a 
special pre-sentence investigation is generally made in 
pursuance of section 56 of the Penal Code for the 
purpose of providing information about the accused 
person’s past and present circumstances in his home, 
school and place of work, about his physical and 
mental condition, and about any other circumstances 
that may be of interest to the court. When circum- 
stances permit or make such action desirable, the 
pre-sentence investigations are conducted by a private 
organization, the Danish Welfare Association which 
exercises supervision over persons with suspended 
sentences, 

This organization is notified of the case by the 
prosecuting authority at the earliest possible stage and 
has access to relevant details which may already have 
been obtained through the police investigation. The 
society is notified of the dates of the court hearings and 
is represented, even in cases heard in camera. 

There are no special provisions for the detention 
of offenders during the special pre-sentence investiga- 
tions conducted in pursuance of section 56 of the Penal 
Code. 

Instructions have been issued concerning investiga- 
tions of social environment, from which the following 
may be quoted: “It is beyond the task of the investi- 
gator to investigate the offence to which the charge 
relates. It is similarly not part of his duty to act for 
the defence. It is not desirable that a suspended 
sentence should be pronounced when it is apparent at 
the outset that the task of the supervisor would be 
hopeless; it would not, moreover, be in the interest of 
the accused.” 

The investigator must form an independent idea of 
the information that may be of interest, and his report 
should conclude in a recommendation as regards the 
possibility of a suspended sentence, supervision and 
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special conditions. The report consists of the following 
sections: (1) parents; (2) siblings; (3) upbringing and 
home conditions; (4) education and aptitudes; (5) 
family relations; (6) housing; (7) occupation and 
economic conditions; (8) state of health; (9) mental 
condition; (10) leisure-time pursuits and activities; 
(11) previous and present associates ; (12) possibilities of 
employment; (13) criminality; (14) statements by 
employers; and (15) observations of the investigator. 
In this section the investigator is expected to give a 
general characterization of the accused person and his 
environment and a statement on whether, in the opinion 
of the investigator, the available evidence points to a 
suspended sentence and, if so, whether the convicted 
person should be subjected to supervision and whether 
special conditions should be imposed. 

The investigation, which as far as possible should be 
based on the personal observations of the investigator, 
is commenced by a personal interview during which the 
investigator questions the accused person on his 
environment. This interview forms the basis of the 
further investigation, in the course of which the 
information given by the accused person is checked and 
supplemented by interrogating his parents, brothers 
and sisters, employers, and others. Further informa- 
tion is obtained on his conduct in school and during 
preparation for confirmation from the teacher and 
clergyman concerned, if this is not already available. 
In addition, the investigator may arrange for a medical 
examination of the accused person and, if anything 
in particular is wrong with his physical or mental 
condition, he should call the attention of the police or 
the court to this fact. 

The investigator is entitled to request statements of 
importance for the investigation of private persons and 
public authorities. He is bound to secrecy in respect 
of the information he receives, except for its com- 
munication for the purposes of the court proceedings. 


2. Judicial procedure 
A. Scientific examination 


(a) The decision to carry out a_ psychological 
examination is taken either during the investigation or 
in the course of the proceedings proper. Thus it may 
be taken both prior and subsequent to the decision of 
the public prosecutor to institute proceedings. Only 
in exceptional cases, namely in cases on appeal, is the 
question of mental examination raised at a higher court 
after the case has been adjudged in the lower court. 

(6) During the investigation it is the public pro- 
secutor who decides on psychological observation, 
sometimes on the recommendation of the defence. If 
the decision is taken in the course of the proceedings, 


because a doubt arises as to the responsibility of the 
accused person, the court decides. Thus, in principle, 
no psychiatrist takes part in the selection of accused 
persons to be examined psychologically but in Copen- 
hagen, in any case, the matter is often discussed 
unofficially between the public prosecutor and the 
forensic psychiatrist. 

Admission to a hospital or mental hospital for 
observation takes place under an order of the court, 
only where there is doubt as to the responsibility of 
an accused person and where medical experts—such 
as the Forensic Medicine Council—accept it. 

Even if these conditions governing hospitalization for 
observation are satisfied, the court may refuse to 
comply with such request. In practice, hospitalization 
for observation against the wish of the accused person 
is often regarded as an excessive measure where the 
offence, in fact, is not very grave, for example offences 
of a trivial nature. 

In case of refusal, a compulsory out-patient examina- 
tion may be effected under an order of the court and 
is considered a less severe interference than is hospi- 
talization for observation. 


(c) In Greater Copenhagen, the examination is made 
by trained psychiatrists attached to the police. In the 
provinces it is undertaken by the public medical officers 
whose psychiatric training consists of a three months’ 
theoretical course for graduation as public medical 
officers and not less than three months’ service in a 
mental hospital or a psychiatric ward. In a few places, 
in the neighbourhood of a mental hospital, the out- 
patient examinations have been assigned to the doctors 
of the hospital. In some cases where the out-patient 
examination by a public medical officer is considered 
insufficient, but where, on the other hand, hospitaliza- 
tion for observation is considered unnecessary, the 
person concerned is referred to out-patient examination 
by a specialist. This procedure is applied in particular 
in the case of mental defectives where the object is to 
discover whether the accused is amenable to punish- 
ment or should be subjected to public care. The 
medical superintendent and chiefs of divisions of the 
large hospitals for mental defectives are employed as 
investigators. 


A certain number of reports are submitted to the 
Forensic Medicine Council for its opinion. Proposals 
to this effect may be made by the examining doctor, by 
the prosecution, by the defence or by the court. All 
major cases are referred to the Forensic Medicine 
Council, but minor cases only where the result of the 
examination is not considered quite unquestionable. 
Normally, about 800 psychiatric criminal cases per year 
are referred to the Forensic Medicine Council. 
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Hospitalization for observation takes place in psy- 
chiatric clinics at hospitals in Copenhagen, in the 
Governmental mental hospital, in ‘“Filadelfia”, a 
hospital for epileptics, or, in the case of mental 
defectives, in the hospitals for mental defectives. 

(d) Being issued ex officio the psychiatric reports 
may be used as evidence in court and will be read. 
They may be used by the prosecution as well as 
by counsel for the defence, who is entitled to a 
copy; similarly, the accused person himself is 
entitled to be informed of its contents, unless there 
is reason to fear that this will have an adverse 
influence on the examination. If, on the other hand, 
the examination has come to an end or there is no 
reason to fear an adverse influence on it, an application 
on the part of the accused person to be informed of 
the medical reports relating to him cannot be refused, 
though such knowledge may have a prejudicial effect 
in a medical respect, inter alia, by inspiring him with 
a hostile attitude to the physician concerned who may 
have to attend to him also after conviction as the 
prison or institutional medical officer. With a view 
to avoiding such injurious influences and ensuring that 
the medical officers give their opinion quite openly, the 
court should be given authority to refuse, at its discre- 
tion, to inpart this knowledge to the accused person 
(but not his counsel). 


There is no rule to the effect that the examination 
does not form part of the court’s decision on the 
question of guilt. Thus there is no provision that the 
medical report may not be used until the question of 
guilt has been decided—not even in trials by jury 
where the decision of the question of guilt is made 
only by the verdict of the jury. The legislation 
similarly does not provide that the examining medical 


officer must not repeat what the accused tells him about’ 


the offence with which he is charged; it is, however, 
considered incorrect if, at least in the case of a person 
held pending trial, psychiatric reports contain informa- 
tion which as evidence may be prejudicial to him. 


(e) The use to be made of the psychiatric reports 
in court is suggested by the purpose of the examina- 
tion: to shed light on the responsibility and amenability 
to punishment of the accused, and to decide on the 
nature of the penalty to be applied to him, if found 
guilty. 

The examining (or observing, as the case may be) 
medical officer rarely appears in court to go more 
deeply into cases; if he does so, it is generally at the 
request of the prosecution or counsel for the defence. 

As a rule, the members of the Forensic Medicine 
Council do not appear in court, since the Council is 
collectively responsible for its opinions. 
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B. Investigation of social environment 


(a) The investigation takes place, as a rule, pending 
the preliminary inquiry. It may be undertaken both 
prior and subsequent to the institution of proceedings, 
but is always undertaken, in conformity with its 
purpose, prior to the pronouncement of sentence. 


(b) The public prosecution as well as the court may, 
on their own initiative, arrange for the investigation 
to be made. 

(c) As mentioned above under 1 (b), pre-sentence 
investigations and supervisory work are in the hands 
of private persons attached to a central organization. 
It has always been recognized that the efficiency of 
supervision is primarily dependent on the personality 
of the supervisor, and in Denmark some difficulty has 
been experienced in finding a sufficient number of 
qualified persons. Some of the investigators are, 
however, trained social workers. So far it has not been 
possible to make provision for the special training of 
probation supervisors and investigators, but after an 
extensive reorganization of the Welfare Association 
training and instruction activities have now been 
started. 


(d) —(e) When the report is produced in court, the 
counsel for the defence receives a copy. The accused 
person is also entitled to see the report. In view of 
the adverse consequences involved in this procedure, 
in case the investigator later supervises the accused, the 
court should probably be allowed to make exceptions 
to the principle of the right of the accused to see the 
documents of the case. 

It is supposed that the report may be produced also 
if it quotes other persons, e.g., extra-judicial statements 
of employers, it being considered, like medical certi- 
ficates, as a public pronouncement that may be read 
aloud by the counsel for the prosecution as well as by 
the counsel for the defence. In practice, only parts of 
the report, in particular the conclusions, are read. The 
relationship between the accused and the supervisor is a 
consideration militating against the reading of the 
report in extenso, which in principle must be con- 
sidered desirable. The reading, in the presence of the 
accused, of a statement on his mental and physical 
characteristics, on the conduct of his relatives, etc., 
may have a harmful influence on his mind. As is the 
case with regard to the production of medical certi- 
ficates, a provision to the effect that the accused need 
not in all cases be present at the sitting of the court 
where a report is being read, is no doubt necessary. 

As already mentioned, it is provided that the 
investigator should realize that it is beyond the scope 
of his duties to inquire into the offence to which the 
charge relates. The recommendation which is to be 
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submitted cannot very well be made, however, without 
his touching upon the offence. It is nevertheless not 
the business of the investigator to examine or deal with 
concrete questions of proof in the case. It would in 
particular be inadmissable if, by his statement, he 
prejudiced the decision of the question of guilt where 
this is subject to doubt. 


3. Treatment and after-care of delinquents 


The question of the penalty (ordinary definite im- 
prisonment, juvenile prison, prison for psychopaths, 
work-house, preventive detention or detention for psycho- 
paths) to be applied to an offender is decided at the 
pleadings in court in connexion with the decision 
relating to the question of guilt. In deciding the 
nature of the penalty, the court takes account of the 
evidence provided by the scientific examination and the 
investigation of social environment referred to above 
under sections 1 and 2. 


After the pronouncement of sentence, the evidence 
on the social environment of convicted persons is of 
interest for their classification in cases where several 
institutions are available for the placement of persons 
who have been sentenced to the same penalty. This 
applies to convicted men sentenced to terms of imprison- 
ment of five months and over. For such persons the 
prison service has a number of institutions, some strictly 
closed, others open or semi-open. The question of 
classification is important from the point of view of 
safety as well as treatment. 

The classification of convicted men sentenced to five 
months’ imprisonment or more is made through the 
Central Administration of the Prison Service. It is based 
on court documents, including the reports referred to 
above under 1 and 2, which are always kept in the 
court files, and on particulars of the convicted person, 
given by the prison officer at the house of detention 
where the convicted person has been confined pending 
the criminal proceedings; in the case of a recidivist 
the information is obtained from the director of the 
institution from which the convicted person has been 
most recently discharged. 


The basis of classification may be inadequate, if the 
convicted person is not a recidivist and no special 
investigations of the social environment of the convicted 
person have been made in the course of the criminal 
proceedings. A commission, which has recently sub- 
mitted a report on the question of classification, has 
proposed that an investigation of social environment on 
the lines laid down above under 2B should be under- 
taken in all criminal cases proper, where a person may 
be sentenced to imprisonment for the first time, 
provided that a scientific examination or an investigation 


of social environment has not already been under- 
taken in which case it is presumed that the necessary 
data already exist. Further, it has been proposed that 
the information provided by the first investigation 
should be brought up to date in certain cases, having 
regard to the classification of convicted persons who 
are to serve a sentence of imprisonment of five months 
and over. These proposals are being considered by 
the Ministry of Justice. 

In all cases where the convicted person has been 
sentenced to imprisonment or similar punishment 
(work-house, preventive detention and detention for 
psychopaths), the court documents are handed over to 
the institution concerned, and the reports on the social 
environment of the convicted person form the basis of 
the decision concerning his treatment. Thus, account 
is also taken of the reports when considering the release 
of the convicted person in the case of an indeterminate 
penalty and, as regards penalties limited in time, before 
the ultimate date of discharge. In such cases the court 
documents, including the reports, are likewise produced 
before the authority deciding on discharge. 

Immediately after the commencement of institu- 
tional confinement, the necessary particulars on the 
social environment of the convicted person are provided 
for the purpose of evaluating the character of the 
prisoner for after-care. This information comes partly 
from the court documents, partly from an interview 
with the prisoner and, in some cases, from visits to his 
home. In addition investigations of, say, a psycho- 
logical and psychotechnical nature, which may con- 
tribute to shed light on his character and serve as 
guidance in the decision on his treatment and employ- 
ment, may be undertaken, if necessary. As an experi- 
ment special psychologists have been attached to a few 
institutions to carry out such investigations. In the 
psychopathic institutions a more detailed study of the 
life-history is being made, experience having shown that 
a really deep study can only be obtained in the course 
of the treatment. By a continued renewal of the 
analysis of the personality of the person concerned the 
extent of any previous fallacious conclusions is 
gradually realized. 

Another scientific examination will be undertaken in 
the institution, if warranted by complaints of a nervous 
condition, maladjustment, etc. If possible, these 
examinations are undertaken by the psychiatric adviser 
of the Prison Service, who is also chief medical officer 
at the psychopathic institutions (or by his assistants) by 
means of visits to the institutions, or alternatively, the 
psychiatric observation ward of the Prison Service of 
which the psychiatric adviser is in charge. In either 
case, the adviser submits a report on the examinations. 
The reports which may include suggestions as to the 





treatment of the prisoner concerned, are communicated 
to the institution where the prisoner is held and to the 
Central Administration of the Prison Service. The 
reports will be produced when the question of discharge 
is submitted to the competent authority. 

In the psychopathic institutions, where the placement 
is not limited in time, continued observation and 
evalution is of vital importance for the treatment and 
the probationary discharge made by the court. As 
regards the treatment during the probationary period, 
the policy is in all essentials the same, but here the 
main emphasis is placed on the social workers who, 
however, continue in close co-operation with the psy- 
chiatrists. Very much the same treatment is given in 
mental hospitals and in institutions for mental defectives. 

Where a prisoner is released on probation, on con- 
dition, inter alia, that he is subjected to supervision 
following his discharge, the particulars of the social 
environment of the discharged person provided prior 
to and during the institutional period are known by 
the supervising authority in cases where the super- 
vision is exercised by the institution. In other cases, 


Finland * 


I. Methods of scientific examination of offen- 
ders and of inquiry into their social back- 
ground 

According to Finnish law the individual examinations 
and social investigations of delinquents can be divided 
into: 

1. Pre-hearing social investigations, 

2. Pre-sentence mental examinations, and 

3. After-sentence medico-psychiatric examinations. 


1. Pre-hearing social investigations are carried out 
when a person between fifteen and twenty-one years 
of age, a young offender, has committed a crime, 
punishable by more than six months imprisonment. 
The investigator shall, as far as possible, conduct a 
complete investigation into the defendant’s character, 
living conditions and personal relations in general. 
The investigation is carried out before the offender’s 
case is received in court for hearing, ie. after a 
complaint has been lodged against him, but before he 
is brought to court for the establishment of his guilt. 
The primary object of the investigation is to give the 
court an indication whether preventive measures are 








. Transmitted by Mr. Valentin Soine, Director-General, 
Prison Administration, Finland. 





in particular where the supervision has been entrusted 
to the Central Office of the Danish Welfare Association 
in Copenhagen, the existing reports are not com- 
municated to the supervisor under the rules in force. 
On the other hand court documents relating to convicted 
persons who are subjected to the supervision of the 
Association in connection with a suspended sentence 
are available to the Danish Welfare Association. 

If a discharged person commits a further offence the 
police is generally required to obtain an opinion on him 
from the institution from which he was most recently 
discharged, for submission to the court, pending the 
new criminal case. This opinion will normally include 
the conclusions of the report, if any, which has been 
submitted by the psychiatric adviser of the Prison 
Service. In the course of the new criminal proceedings, 
previous criminal documents, including reports and 
certificates, will as a rule be produced in court. If the 
previous reports and certificates date from a long time 
back, or if otherwise warranted by the circumstances, 
re-examinations of the nature referred to under 1 and 2 
may be undertaken. 


adequate, or if a sentence involving loss of liberty is 
required. The investigation reports are made on printed 
forms, one blank being filled in by the offender him- 
self, the other by the investigator. The investigation 
covers all the conditions which were held to influence 
the case, including home conditions and the rearing of 
the offender, his experience at school and during his 
employment and his relations with other people. 

The investigations are carried out either by social 
workers of the Social Welfare Boards’ child-care 
division or by youth-supervisors attached to the Prison 
Association, a voluntary state-aided organization. 
Sometimes a Child-Guidance Clinic is requested to 
furnish a medical report if the investigator considers 
it necessary and there is such a clinic in the district. 

2. Pre-sentence mental examinations are ordered by 
the court when a person has been found guilty of an 
offence but it is apparent to the court that the 
offender must be considered mentally abnormal. 

The court shall either ex-officio or by request of the 
defendant or his counsel order the defendant to be 
submitted to mental examination, but only if the court 
considers such an examination indicated. The 
examination is carried out in an ordinary mental 
hospital. 


102 





3. 


are 
(a) 
(b) 
(c) . 


acco 


psy¢ 
atiol 


info. 
sible 
welf: 
hosp 
for. 

of in 


out i 
wher 
The ; 
chief 
of tl 
veget 
gene 


impr 
basis 
tions. 
inclu 
beha’ 
n 

(b) 
carrie 
menti 
(c) 
exam 
for a 
is suc 


streng 

Th 
the p 
so-cal 


l. Pr 


in cou 
to the 
his co 
In 
comm 








ted 


10n 
nce 


; of 


cial 
sare 
ison 
ion. 
| to 
ders 
rict. 
i by 
f an 


f the 
o be 
court 

The 
ental 








3. After-sentence medico-psychiatric examinations 
are conducted with a view to obtaining as complete 
a report as possible on 

(a) Young offenders, sentenced to imprisonment, 

(b) Dangerous recidivists, and 

(c) Sentenced persons, recommended for castration in 
accordance with the Castration Act of 7 February 1950. 

(a) The examinations are performed by the prison 
psychiatrist and consist of two parts: social investig- 
ation and individual examination. 

The social investigation is carried out by collecting 
information from his parents or other persons respon- 
sible for the offender, teachers, employers, social- 
welfare boards as well as from institutions and 
hospitals, where the examinee has possibly been cared 
for. Printed inquiry forms are used for the collection 
of information. 

The personal or individual examination is carried 
out in the classical way and includes intelligence-tests, 
whereas characterological tests have not been used. 
The psychiatrist also makes a somatic examination, the 
chief purpose of which is to define the bodily structure 
of the examinee and to discover potential neuro- 
vegetative disturbances as well as symptoms of de- 
generation. 

The psychiatrist makes a brief statement on his first 
impression of the offender’s mental state. On the 
basis of the information collected and his own examina- 
tions, the psychiatrist finally writes a short summary, 
including exceptional milieu factors, anomalous 
behaviour, special traits of character and the intel- 
ligence level of the examinee. 

(b) The examination of dangerous recidivists is 
carried out as a rule in accordance with the above 
mentioned principles. 

(c) Under the Castration act, a medico-psychiatric 
examination must be given to every person sentenced 
for a statutory offence, showing that his sexual instinct 
is such that he must be considered a danger to society. 
The scope of the examination is to determine the 
strength and character of his sexual desire. 

The examination is carried out in accordance with 
the principles mentioned above, and in special cases 
so-called hormone analyses have also been practised. 


II. Judicial procedure 


1. Pre-hearing social investigations 


When a case concerning a young offender is received 
in court for hearing, the investigation-report is attached 
to the other documents of the case. The defendant or 
his counsel are entitled to speak against the report. 

In cases where the punishment for the offence 
committed would not exceed the imposition of a fine, 


or 6 months’ imprisonment, the court, guided by the 
data in the report, is empowered, if it considers it more 
appropriate, to entrust the defendant to the Board of 
Child Care, instead of sentencing him to some form of 
punishment. The report is also a guide to the court 
in its choice between conditional sentence and im- 
prisonment. 

Copies of the pre-hearing reports are sent to the 
Department of Prisons of the Ministry of Justice and 
placed in the offender’s dossier. If the offender com- 
mits a new crime before having reached the age of 
twenty-one, the first report is completed if necessary. 


2. Pre-sentence mental examination 


When the court has ordered a person, guilty of an 
offence, to be submitted to mental examination, the 
case is adjourned and the order is submitted to the 
Board of Directors of the Medical Department, which 
has to decide how and where the examination is to be 
made. A report on the examination is duly sent to 
the court and the case is resumed. The court then 
has to decide whether the offender is to be considered 
responsible, partially responsible or not responsible for 
his actions. 


3. After-sentence medico-psychiatric examination 


The examination of already sentenced persons is 
carried out in order to provide guidance in treatment 
and after-care. 

A special board, the so-called prison tribunal, com- 
posed of experts in law, prison administration and 
psychiatry, is empowered to decide on the institutional 
treatment of young offenders and dangerous recidivists. 

(a) When a young offender has been sentenced To 
imprisonment or imprisonment with labour, he shall as 
soon as possible after his admission be examined by 
the prison psychiatrist. A report on the examination, 
including the examiner’s recommendations, is sent to 
the prison tribunal, which decides whether the offender 
shall serve his sentence in an ordinary penitentiary 
institution or in a youth prison. 

(b) When a person, who has showed himself un- 
receptive to correction and dangerous to society as 
provided in the law respecting dangerous recidivists, 
has committed a further crime, the court shall, before 
passing sentence, consider all the previous case-files of 
the offender, which the public prosecutor must obtain 
from the Prison Department of the Ministry of Justice. 
According to the above law the court may, under 
certain conditions, when imposing a sentence of im- 
prisonment with labour, order that if in the course of 
the penal treatment it becomes apparent, that the 
convict is unreceptive to such treatment and will be 








a danger to the public and private security if released 
after having served his sentence, the Prison Tribunal 
shall substitute for such punishment preventive deten- 
tion during an indefinite period. Before taking such 
a decision the Prison Tribunal can make an order for 
the convict to be submitted to the prison psychiatrist 
for examination. 


III. Treatment and after-care 


See above under II. 3. 

All reports and documents concerning a prisoner are 
placed in a case-file (dossier) for transmission to the 
institution in which the prisoner is to serve his sentence. 
The dossier must accompany the prisoner if he is 
transferred and on his release it is transmitted to the 
Prison Department of the Ministry of Justice. 

In order to provide guidance in treatment, the 
Prison Administration Rules provide for a classification 


France“ 


The scientific examination of prisoners in France 


It must first be noted that a basic distinction is to 
be drawn between examinations of persons awaiting 
trial and examinations of convicted persons. The 
former are intended primarily for the guidance of the 
judicial authorities responsible for deciding the ques- 
tion of guilt, whereas the latter are required chiefly 
to enable the Prison Administration to give the prisoner 
corrective treatment and to work usefully towards his 
social rehabilitation. 


I. Methods of scientific examination of offenders 
and of inquiry into their social background 


Examinations of various kinds—general medical, 
psychiatric, psychological, psychotechnical and social— 
can be carried out in the case both of persons awaiting 
trial and of convicted persons. 

There would seem to be no need to dwell at length on 
the general medical examination which all convicted 
persons undergo as a matter of routine; it is sufficient 
to state that the prisoner’s medical record contains full 
information on his state of health (present state and 
pathological history); necessarily, therefore, the ques- 
tionnaire on which the record is based is very complete 
and detailed. 

Social investigations (into the prisoner’s family 
circumstances, occupational situation, etc.) are carried 








* Transmitted by Mr. Charles Germain, Director, Prison 
Administration, France. Translated from the French. 


committee in every prison. This committee is com- 
posed of the directors, the medical officer, the teachers 
and the head warder of the institution. Within a 
month from the admission of the prisoner, and after 
the medical examination, the members of the committee 
who have to keep records on the prisoner, decide 


concerning his treatment. This is revised after 6 
months and after that, once a year. 

The Prison Tribunal is also the paroling authority 
for interned dangerous recidivists. In considering 
doubtful cases of parole, the Prison Tribunal finds it 
very often advisable to request information concerning 
the convicts. 

In all other parole cases the Prison Administration 
decides about conditional release and after-care, and 
in its decision it is guided by medical and other reports 
from the institution in which prisoner has served his 
sentence. 


out for the most part by the women social workers 
attached to each prison. They may be designed to 
solve certain pressing problems (resulting, for example, 
from the imprisonment of the head of the family) or 
to provide a court or the Prison Administration with 
information concerning a prisoner’s material, moral 
or social position; they are thus to a large extent 
conducted outside the prisons in the accused or con- 
victed person’s social and occupational environment. 
Moreover, they have certain special characteristics since 
they benefit the prisoner (family aid, material and 
moral support) as positively as they assist the 
administration of justice. 

The problem is to decide which social worker is to 
carry out the investigation. 

In the case of an accused person, the investigation 
can only be made by the social worker attached to the 
court or to the place of detention. In France, there 
are no social workers attached to the courts, except in 
the case of the juvenile courts. 

In the case of a convicted person, the woman social 
worker attached to the prison nearest to his place of 
residence is responsible for the investigation. This 
method is more economical and may have other 
advantages because in many cases the social worker is 
already familiar with the prisoner’s social or family 
background. On the other hand, she has little or no 
acquaintance with the prisoner himself. That is why 
in some cases it is preferred that the investigation 
should be carried out by the social worker attached to 
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the prison to which the prisoner is finally committed. 
(This is the method advocated and apparently used by 
Professor de Greeff at Louvain). She has already 
taken part in a preliminary observation in the central 
prison. She has a clear idea of the uncertain or 
obscure points. She can carry out the investigation on 
the spot, not by reconstituting an unknown personality 
from unknown elements but by enlarging a well 
defined field of study by her inquiries. 

Scientifically, this second method is far superior to 
the first; in practice, it is more difficult to carry out, 
especially when the country is large. 

Psychiatric examinations can be carried out much 
more easily now that the Prison Administration has 
established psychiatric clinics at certain prisons, in 
which prisoners can be placed under observation with 
a view to determining their mental state. 

A number of clinics are already functioning at the 
present time. The essential cog in their machinery is, 
of course, the psychiatrist. The examination procedure 
employed naturally varies to some extent with the 
particular psychiatrist in charge. 

Generally speaking, the following procedure is 
employed: 

A trained woman social worker receives all prisoners 
admitted, asks various questions concerning their past 
lives and draws to the doctor’s attention any cases 
which seem to her suspicious, either because of the 
prisoner’s attitude, or because of the nature of his 
offence, or his social, pathological or criminal history. 
Before the prisoner is examined by the psychiatrist, 
she carries out rapid investigations with a view to 
verifying or disproving his statements. 

The doctor, after studying the case, may place the 
prisoner for several days in a section of the prison 
where his attitude will be the special subject of passive 
observation by the supervisory personnel. 

Also of great importance are psychotechnical 
examinations, such as those carried out at the Centre 
de Triage (Selection Centre) at Fresnes (see below); 
these are intended to permit a better distribution of 
prison labour (skilled workers or apprentices) while 
at the same time helping to determine the line to be 
taken in the moral reform of the prisoner. 

The psychotechnical examination is in two parts, the 
first consisting of collective and the second of 
individual tests. 

The collective part consists of a series of tests, those 
most generally used both in France and in England 
in selection work (Matrix-type general intelligence test, 
mechanical aptitudes test, character test, test in 
elementary mathematics). 

The individual part comprises another series of tests 
and an interview. This interview is much facilitated 





by a social investigation which is compulsory in all 
cases and is carried out before the prisoner’s transfer 
to the Centre. 

The dossier communicated both to the doctor and to 
the psychotechnologist is very comprehensive and also 
includes all the judicial information (final indictment, 
etc.) and prison data (reports by the authorities of 
previous places of detention). 

If the subject is properly at ease, the interview should 
make it possible by an understanding of past events 
to predict with relative certainty the prisoner’s future 
behaviour and reaction to the various methods of 
prison treatment. 

These psychotechnical conclusions are an essential 
factor in choosing the line to be taken with the prisoner 
(trade, apprenticeship, final choice of establishment). 
The French Prison Administration tries as far as 
possible to see that other purely administrative 
considerations (such as the nature or duration of the 
penalty) do not prevent any course of treatment 
regarded as necessary after the various medical and 
psychotechnical examinations. 


Il. Judicial procedure 


At any time during the preliminary proceedings and 
until final judgment, any kind of examination of the 
accused may be ordered either by the examining 
magistrate or the judge responsible for pronouncing 
sentence. The examinations are chiefly intended for 
the guidance of the judicial authorities, but they may on 
occasion be used in an attempt to find remedies for 
urgent situations (deserted families, essential medical 
treatment). 

Examinations, like expert reports, are always ordered 
in the case of accused persons by the judicial authori- 
ties; but they may be requested by the various parties 
concerned (the accused and his counsel, the private 
plaintiff or the public prosecutor). 

The examining judge (or the court) is free at all 
times to select his own expert; it is only in medical 
matters that the experts must be chosen from a list 
drawn up at the beginning of each year. Thus, it is 
natural that methods of examination should vary with 
the particular expert called upon to make the report. 

Lastly, it should be noted that the judicial authorities 
(examining or trial judge) are in no way bound by the 
expert’s opinion which is purely advisory and intended 
only for the judge’s information. 

Despite the examination possibilities described above 
it must be recognized that there is as yet no provision 
in French law for what has been called the “personality 
dossier” — a compilation, side by side with the criminal 
dossier, of social and personal data defining the 





offender, in the same way as the examining judge 
defines the offence. 


III. Treatment and rehabilitation of convicted 
persons 


The treatment of convicted persons when in prison 
involves two stages: first, the selection of the prison 
best suited to each individual case; second, the practical 
treatment and rehabilitation of the convicted person 
during his stay in the prison selected. 

As regards the first stage, the French Prison 
Administration operates a selection centre at the 
Fresnes prisons for men sentenced to long terms of 
imprisonment (not less than two years). At this 
Centre all finally convicted persons who have a long 
sentence to serve are examined. 


The purpose of all the examinations carried out at 
this institution is to distribute the prisoners as well as 
possible, according to their aptitudes and the require- 
ments of their treatment, among the various French 
prison establishments. 

Although their chief object is to improve the 
distribution of prisoners and by a process of selection 
to enable them so serve an apprenticeship or to undergo 
further training in their trade, the examinations also 
provide the Prison Administration with useful informa- 
tion on the prisoner’s subsequent moral behaviour (see 
above). 

It should, however, be noted that the classification 
made at the Centre can subsequently be modified 
according to the prisoner’s conduct while under 
detention and his aptitude for work. 

A Board consisting of members of the judiciary, 
medical officers and psycho-technologists is responsible 
for selecting the prison to which each prisoner examined 
is sent. The Centre has not been in operation long 
enough for statistics of the number of prisoners sent 
to the various establishments to be given in this respect. 
Moreover, the classification of prisons is still not 
perfect; it can only be improved in the light of the 
observations made at the Fresnes Centre. 

There is no similar centre for women because of the 
very small number of establishments to which they can 
be sent. 

On the other hand, there is a special centre (there will 
soon be two) for the examination of persistent offen- 
ders (multi-recidivists). At the end of a six months’ 
observation period, carried out in several stages (regular 
imprisonment, exit permits, semi-liberty, conditional 
release), persistent offenders regarded as unsuitable for 
life in society are sent to special establishments 
according to their classification as capable of reforma- 
tion, anti-social or asocial. 


In the establishments for the treatment and rehabilita. 
tion of convicted persons,! the staff of course use the 
data communicated by the Selection Centre at Fresnes, 
In addition, the prisoner is subjected to a longer period 
of observation in which his real personality can be 


more fully disclosed. In principle, this observation is 
carried out during the early part of the prisoner’s stay 
in the establishment, but in fact it continues throughout 
the whole period of the sentence since it cannot and 
should never be said that the observation of a prisoner 
is ever completed. 


The observation is carried out by a number of 
officials, who in some cases are specialists in the work 
(active observation) and in others are also responsible 
for supervision (passive observation). 


The former comprise the judicial officer responsible 
for the enforcement of penalties, the deputy-director 
of the establishment, the psychiatrist, the medical 
officer, the social worker and the instructors. 


The latter consist of the guards and wardens in the 
observation wing who are in constant contact with the 
prisoners and can thus report their behaviour to the 
specialized staff. 

The observation is carried out chiefly during the 
prisoner’s period of isolation. The interviews are held 
in the cell, hence, in the surroundings in which the 
prisoner lives, so that he is in a more natural position 
than if he were called to the offices of the various 
officials. 


This observation in isolation, which hinges entirely 
on the bond of confidence established between the 
official and the prisoner, is supplemented by group 
observation. The prisoners are gathered together in 
small groups to play games and to engage in discussion 
(group psychotherapy sessions). 


At the end of the so-called observation period, that 
is to say, after six weeks or three months or one year? 
according to the prison, a‘ Board known variously as 
the Classification Board or Treatment Board meets to 
determine the general outlines of the prisoner’s future. 


It is easy to follow the Board’s recommendations in 
a number of fields: medical treatment, diet, sports, 
education, sometimes even psychiatric treatment. On 
the other hand, it is much more difficult to apply those 


1 For men, Mulhouse and Melun and, shortly, Caen, for 
persons sentenced to a first term at hard labour and Ensis- 
heim for recidivists; Oermingen for young prisoners under 
twenty-five years of age, and Haguenau and Doullens for 
women. 

* The reason for a one year’s observation period in the 
case of prisoners sentenced to a term at hard labour is the 
need in such cases to begin the term of imprisonment with 
a period of isolation (as being more severe) for punitive 
purposes. 
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recommendations which relate to the prisoner’s character 
and moral reformation. 

Although it is difficult at present to make full use of 
the results of the observation period in the reformation 
of the prisoner while in prison, it is not so as far 
as the decision concerning release and post-penal 
rehabilitation are concerned. 


A prisoner may be released before the end of his 
sentence, (after serving half, in the case of a first 
offender, or two-thirds in that of a recidivist). 


The decision is taken by the Garde des Sceaux, 
Minister of Justice, after having the opinion of a 
Committee sitting at the Central Administration Office. 
This Committee, however, pays great attention to the 
views expressed within the prison by the observation 
staff and the instructors. The social welfare office, 
which has discussed with the prisoner what the best 
solution after release would be (residence, lodging, 
work), can give particularly good advice since it has 
also taken part in the observation. In this connexion, 
therefore, there is a direct link between the observation 
and the rehabilitation of the prisoner. 


Although the first stage of the sentence is called 
the observation period, it is clear that the examination 


Federal Republic of Germany“ 


I. Methods of scientific examination of delin- 
quents and of investigation of social environment 


In the Federal Republic of Germany we distinguish, 
in substance, three different methods of examination, 
ie. expert’s opinion, “Jugendgerichtshilfe” and social 
service to the courts, and criminal-biological examina- 
tion. 

(a) Expert’s opinion 

It is the task of the judge to decide whether, for 
reasons of complementing his own information, he will 
order the delinquent to be submitted to an expert for 
examination. Generally a delinquent is submitted to 
expert examination if sufficient reasons suggest such 
examination, particularly if the criminal prosecution 
authority or the counsel for the defence give such 
reasons. According to § 73 of the German Code of 
Criminal Procedure it is the judge who will select the 


* Transmitted by Mr. A. T. Wahl, Government Counsellor, 
Penal Division, Ministry of Justice, Federal Republic of 
Germany. 











of the offender continues after the meeting of the 
Treatment or Classification Board and lasts until his 
release. At any time, moreover, the Board may take 
up his case again and alter its previous decisions. Any 
one of its members can refer a matter to the Board, 
so that it is sufficient for one of them to ask for a case 
to be re-examined for the Chairman to be obliged to 
do so. 

When the prisoner is released, the observation dossier 
is attached to the criminal record compiled by the 
registrar and placed in the prison archives. A file- 
card is sent to the Central Administration where it is 
placed in an alphabetical index so that, should the ex- 
prisoner commit a further offence, all the information 
concerning him may be readily found. 

It can thus be seen that in the methods of prisoner 
reformation and rehabilitation employed there is still 
much groping in the dark; these methods will gradually 
become more clearly defined in the future as the staff 
engaged in the task of reformation acquires a better 
knowledge of the nature of prisoners. This means 
that everything hinges on observation: any progress 
made in this respect will have immediate repercussions 
on the improvement and rehabilitation of the prisoner, 
which is the chief purpose of penology. 


experts and determine their number. In so far as, for 
certain categories of opinions, experts are officially 
appointed, other persons are chosen only if special 
circumstances make it desirable. The judge may cause 
any kind of examination, particularly that by a psychia- 
trist or other medical specialist as well as by a psycho- 
logist. 


(b) The so-called “Jugendgerichtshilfe” and _ social 
service to the courts (to report on prisoner’s social 
background) 

The “Jugendgerichtshilfe” is set up under § 25 of 
the German Juvenile Courts Act. The tasks of this 
service are performed by the Youth Welfare Offices 
in co-operation with private organizations. They 
consist mainly in investigating the situation (social 
background, state of health, mental constitution, etc.) 
of the juvenile delinquent, taking into account the facts 
already known and making the information available 
to the prosecution as well as to the court. 

In the criminal prosecution of adults also, a “social 
service” to the courts (also called “investigation 





service”) has developed although no legal basis existed 
for it. Statutory provision for the “investigation 
service” is planned, however. 

While before 1933 the social service to the courts 
was performed mainly by private organizations in 
connection with official welfare offices, the national 
socialist State vested this function in the national 
socialistic people’s welfare organization. This had the 
result, among others, that after the breakdown in 1945, 
owing to the dissolution of all national socialistic 
organizations, no office existed any longer which could 
have performed such tasks. Nowadays, new private 
organizations have been constituted in some Laender 
(such as Western Berlin, Lower Saxony) and at 
different places (Hamburg) which provide social service 
to the courts for adult delinquents. 


(c) Criminal biological examination 


When by ordinance of the Reich Minister of Justice 
dated 30 November 1937 (Deutsche Justiz, p. 1872) 
a criminal biological service was established within the 
jurisdiction of the Reich administration of justice for 
the entire territory of the former Reich, experiments 
made, in the first instance, in Bavaria, but also in other 
parts of Germany, were carefully evaluated. This 
service was intended to ascertain “the nature of the 
prisoners, i. e. the hereditary tendencies and the shaping 
of personality effected in life and by life”. The service 
was limited, however, to certain groups of prisoners. 

In addition to the institutions already existing for 
criminal-biological examination, some fifty new institu- 
tions of that kind were established in penal institutions. 
The records relating to the criminal-biological examina- 
tions were turned over to special criminal biological 
collecting centres. These criminal biological examina- 
tions and the penal establishment where the examination 
had taken place were noted in the penal register (§ 21a 
of the Penal Register Ordinance). Thus it was 
guaranteed that previous examinations could be 
evaluated in subsequent penal proceedings. 

The criminal biological examinations which towards 
the end were carried out, to a considerable extent, from 
the racial point of view, ceased in 1945 owing to the 
general breakdown. A few German Laender mean- 
while resumed the former examinations under a new 
designation (in Bavaria e.g., “Criminal Sociological 
Examination Office”; Hamburg: “Criminal Psycho- 
logical Research Centre’). 


II. Scientific examination and social investi- 
gation in judicial procedure 


(a) The expert’s opinion and the examinations by 
the “Jugendgerichtshilfe” as well as by the social 
service to the courts are made prior to the trial, as well 
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as the criminal-psychological examinations as developed 
recently at Hamburg. The criminal-biological examina. 
tions (and the criminal-sociological investigations in 
Bavaria respectively) are carried out only in the case 
of a certain group of prisoners after conviction. 

(b) As already said above, it is the judge who decides 
whether or not the expert’s opinion will be required, 
The co-operation of the “Jugendgerichtshilfe” is 
provided for by law in all cases of the juvenile courts, 
As regards the social service to the courts, it is left 
to the discretion of the court or of the prosecution 
whether this service will be required to make investiga. 
tion. (At Hamburg, such an investigation is regularly 
carried out ex officio.) Western-Berlin has issued a 
general ordinance containing an enumeration of those 
cases which generally require the co-operation of the 
social service to the courts. 

(c) The expert’s opinion is given, according to the 
circumstances of the case, by court medical officers, 
psychiatrist, psychologists, etc. “Jugendgerichtshilfe” is 
organized by the Youth Welfare Office which has a 
number of social welfare officers at its disposal who 
mainly perform this task. The social service to the 
courts is performed partly by voluntary assistants (e.g. 
charity organizations) partly by official assistants (e.g., 
Welfare Office). The criminal-biological examinations 
are made by specialists employed in the public service 
(psychiatrists, psychologists). 

(d) The expert’s opinion and the reports submitted 
by the “Jugendgerichtshilfe” or by the social service to 
the courts respectively may be examined and discussed 
not only by the public prosecutor but also by the 
defence-counsel; the same applies to any former 
criminal-biological opinion which is taken into account 
on the occasion of new proceedings. 

(e) The expert’s opinion and the reports submitted 
by the “Jugendgerichtshilfe” or by the social service to 
the courts respectively form part of the criminal record, 
In so far as the judge wants to draw conclusions from 
the file for proof of guilt or sentence, the facts resulting 
from the expert’s opinion or from the reports must be 
stated during the trial. It is provided in § 261 of the 
Code of Criminal Procedure that the court will decide 
in accordance with the evidence submitted to the court 
in the course of the trial. 


III. Treatment and after-care of delinquents 


The treatment of delinquents is laid down in the 
Penal Code. The German Penal Code makes provision 
in § 42 for further security and reformatory measures 
in addition to such penalties as fines, imprisonment, 
detention and hard labour, e.g.: 

(1) Committal to an institution for lunatics, 

(2) Committal to a reformatory for alcoholics, 
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(3) Committal to a workhouse (in the US occupation 
zone the provisions relating to the workhouse have been 
repealed ), 

(4) preventive detention, 

(5) prohibition of the exercise of a profession. 

According to § 17 of the Juvenile Courts Act, any 
punishment inflicted upon juveniles can only consist of 
committal to an institution for lunatics. In addition, 
juvenile delinquents may be placed under the super- 
vision of the police in cases provided for by law (§ 38 
Penal Code). 

The evaluation of the results of the scientific 
examination is not governed by law. (As a rule there- 


Greece“ 


A thorough knowledge of the character of the 
offender is essential if he is to be given the treatment 
best suited to him. The psycho-biological examination 
of the individual, a method employed in some countries 
for the last few decades, is of great assistance in 
obtaining such knowledge. In this form of scientific 
research a thorough study is made of the offender’s 
personality, with its endogenous and exogenous, normal 
and pathological, constitutional and acquired elements. 

Greece has not yet been able to put into effect on any 
large scale the complete and systematic use of this 
method by a specially organized agency, owing to the 
difficulties it has had to face for the past forty years 
in fighting for the liberation of provinces still under 
foreign domination. For a long time past, however, 
efforts have been made to study the various aspects of 
the offender’s character. For example: 

1. During the preliminary investigation, the Criminal 
Investigation Department (Director, Professor C. Gar- 
dikas) for the last twenty-five years upon the arrest of 
a person by the police undertakes in addition to 
identification methods (finger-printing, anthropometry, 
etc.) a study of his personality from the sociological 
point of view. This procedure had been supplemented 
since 1937 by a psychological and psychiatric examin- 
ation of these offenders. 

2. During the preliminary hearing a psychiatric 
examination of the prisoner awaiting trial is made in 
some cases at the request of the public prosecutor, the 
examining judge or defence counsel, with the prosecu- 
tion’s concurrence, in order to determines his criminal 
responsibility. The psychological and _ psychiatric 

* Transmitted by Mr. C. Triantaphyllidis, Director- 
General of Prisons, Greece. Translated from the French. 


fore, the results are not reported systematically to the 
penal institutions). The same applies to decisions 
regarding the liberation of the person in question and 
to after-care. The examinations made in the course 
of the treatment are revised periodically in accordance 
with the regulations of the Laender concerning the 
enforcement of sentences. 

The results of the examination may be taken into 
consideration also in case of recidivism, in so far as the 
expert’s opinions in the criminal-biological field are 
concerned. Moreover, any previous criminal act is 
taken into consideration, if necessary, if new proceed- 
ings are instituted. 


studies of the character of the offender that have been 
made during the preliminary investigation are some- 
times used in court. These investigations are already 
being systematically undertaken under the new Penal 
Code, which came into force on 1 January 1951. The 
central idea of the Penal Code is that of social defence 
against crime by selecting the penalty and the treatment 
best suited to the offender, based upon a thorough 
knowledge of his character and his personality in 
general. 

A psycho-biological record is always made in the case 
of juvenile offenders whose cases are brought before a 
court for minors, in order that the magistrate may take 
it into consideration during the trial. This record is 
compiled on the basis of a special social inquiry made 
by social workers from the Society for the Protection 
of Juveniles, which sits on all juvenile courts (it is a 
semi-government organization working under the super- 
vision of the Ministry of Justice). A psychiatric 
examination is made whenever it seems essential. Social 
investigations of this kind are carried out by order of 
the competent agency of the Ministry of Justice upon 
the minors’ admission to reformatories. 

3. While serving sentence. The procedure of assemb- 
ling information concerning the personality of con- 
victed persons, considered useful in deciding their 
treatment in prison, was first employed in 1930 by 
Mr. Triantaphyllidis, when governor of the Cassavetia 
Prison Farm. This system was similar to the social 
investigation system used at the Merksplas Prison School 
in Belgium (see Revue de Droit Pénal et de Criminologie, 
Brussels, 1930, page 431). 

The information concerning the personality and social 
environment of the juvenile offender, his previous 








record, his family, his state of health and that of his 
family, as supplied by the schoolmaster, parish priest 
and doctor from the place where he lived, is studied 
thoroughly by the Governor of the prison, in conjunc- 
tion with the observations made by the staff on the 
minor’s general behaviour in prison. The findings are 
discussed at the periodic staff meetings at which the 
treatment suitable for each prisoner is decided. 


A similar system of examining the personality of 
juvenile offenders was applied by this same Governor 
the following year (1931) at the Averoff Prison School 
at Athens. 


A system of social examination on the basis of 
information from the municipal and police authorities 
of the convicted person’s neighbourhood has also been 
employed in the central prisons, whether farm prisons 
or not. Furthermore, psycho-biological cards are kept 
in the reformatories. These cards carry detailed 
information on the character of the minor (physical and 
psychical health, mental state, secondary and technical 
education, aptitudes and propensities etc.), his family 
and social environment and his relations with his 
family. 


Israel * 


Introduction 


To report on the situation in any field of public 
activities in Israel is difficult owing to the fact that the 
State of Israel was established less than four years ago, 
and things are very much in a state of dynamic 
development. The Jewish population of the country 
has doubled during the last three years. There are now 
in Israel one and a half million people, and the public 
services had to expand rapidly in order to keep pace 
with the increase in population and the changes in its 
composition. Much of what was done during that 
period had to be improvised by practical and energetic 
people, some of whom showed more enthusiasm and 
devotion to their task than scientific knowledge. 

The position was particularly difficult in social 
defence. While living under the Mandatory Govern- 
ment the Jews had established social services of their 
own. They founded a university of their own, their 
own schools, general welfare services, day nurseries, 
children’s homes and infant welfare centres which 


* Transmitted by Mr. Z. Hermon-Ostfeld, Chief, Youth 
Rehabilitation Section, Ministry of Social Welfare, Israel. 


A personal record of the prisoners (irrespective of 
age) is already used in the prisons; it is based upon 
a medical, psychical and social examination on the lines 
of the model drawn up by the International Penal and 
Penitentiary Commission in 1937 and adapted to meet 
the requirements of contemporary science and practice. 
This record comprises: 

(1) General information, i.e., age, place of birth, 
nature of offence etc. 

(2) Biography of the convicted person from birth to 
the time when the offence was committed, social environ- 
ment, family environment, environment at work, 
character, aptitudes, and circumstances in which the 
offence was committed. 

(3) Heredity. 

(4) Findings of the medical examination. 

(5) Criminological diagnosis. 

(6) Prison information, i.e., treatment in prison and 
observation of the prisoner during confinement. 

(7) Post-prison treatment. 

(8) Recidivity and other factors. 

Thus it will be possible not only to determine the 
type of treatment best fitted to the offender but also to 
provide as far as possible for his social rehabilitation. 


served the Jewish population and in certain areas, also 
the Arabs. 

However, they could not, of course, establish their 
own penal services as the apprehension and treatment 
of offenders is the duty and prerogative of the Govern- 
ment. Thus the Jews had no opportunity whatsoever 
to exert influence on the establishment of modern 
services for the treatment of offenders. Excepting a 
few policemen who had served in the old Mandatory 
prisons there was no-one with experience in this field 
when the State was established. 

There was one sphere where the Mandatory Govern- 
ment had made a most valuable contribution, i.e., in 
the treatment of juvenile offenders. Immediately after 
the occupation of Palestine by the British Army, after 
the first World War, the authorities concerned them- 
selves with the problem of the juvenile offender. The 
probation service for children was established in 1933. 
By the 1937 Juvenile Offenders Ordinance and the 
1944 Probation of Offenders Ordinance—which latter 
also regulates the probation treatment of adult 
offenders—a basis for probation treatment was laid. 
No probation officers for adult offenders were appointed 
during the time of the Mandate, but the probation work 
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for juveniles got under way in the three big towns, 








Jerusalem, Tel Aviv and Haifa. 

When the young State started building up its prison 
system, it had to start afresh. There were so many 
bad memories connected with the four existing prisons 
in Jerusalem, Jaffa, Haifa and Acre—typical old prison 
buildings erected under the Ottoman rule—that there 
was a general determination in all sections of the Jewish 
population never to make use of these buildings again. 
Thus, after the establishment of the State, one of the 
standard police buildings, constructed by the British, 
that of Tel-Mond, was converted into a prison with a 
capacity of 120. The notion then prevailed that this 
building—which was given the proud name of “Central 
Prison” —would be sufficient to hold all those offenders 
who would be sent to prison during the next few years. 
In the meantime, Israel would learn how to build up a 
penal system modelled on the best and most progressive 
systems of our day. Unfortunately, however, this 
feeling proved to be unjustified. There had been a 
general amnesty in 1949 which had left only 29 persons 
in prison. In June of the same year, there were already 
209 people in prison which meant that Tel-Mond was 
already too small. The workshops which had been 
established there in the beginning had to be converted 
into cells, and the cells which were intended to hold 
eight prisoners had to hold twice that number. In 
June 1950, the Government had to provide for 375 and 
in June 1951 for 524 prisoners. Space to accommodate 
these prisoners had to be found and those in charge 
of prison administration had to take a step backward, 
against their own feelings and those of the general 
population. They had to recondition the old prisons 
of Jaffa and Haifa and, in addition, to convert a further 
police building at Beth Shaan to create room for the 
rising number of prisoners. 

The four prisons existing at Haifa, Jaffa, Tel Mond 
and Beth Shaan have a capacity for 534 prisoners. At 
this moment, there are more than 700 persons in prison. 
The consequence is clear to every initiated person: 
overcrowding in cells, lack of space for workshops 
(although some of them still exist in Jaffa and Tel 
Mond), no adequate room for any organized group 
activity and no possibility for classification. It is now 
hoped that the fifth prison which is under construction 
will enable the authorities to introduce a system of at 
least elementary classification since its large area, 
comprising 120 hectares of agricultural ground will 
facilitate the management of modern workshops for 
proper vocational training and training in agricultural 
work, particularly for long-term offenders. 

As already stated, the Mandatory Government did 
pay attention to the problem of juvenile delinquency 
and there was already a nucleus of workers and also 





some Homes which could be taken over by our new 
State. At the end of the Mandatory Government, we 
had two Approved Schools for Jews, one for boys and 
one for girls. The Ministry of Social Welfare, under 
which all the reformatory agencies for juvenile 
delinquents operate, has built more schools, and at the 
end of this year there will exist five Homes, four of 
them for boys with a total holding capacity of 200. 
In addition to residential institutions the Ministry of 
Social Welfare also supports the operating, through 
local authorities and voluntary agencies, of non- 
residential educational centres where young delinquents 
on probation or pre-delinquents receive psychological 
guidance, general education and facilities for leisure 
activities. In addition to the three big towns, five such 
centres also exist in smaller places, while a further three 
will be completed at the end of this year. 

There seems to be no doubt that the development of 
an adult probation system is most important. This 
need is underlined by the fact that about 85 per cent of 
the 1,964 adult offenders sentenced to imprisonment in 
1950, were confined for periods of less than six months. 
Actually, most of them had to serve between two and 
four months only. At the request of the Attorney- 
General of the Israel Government, the Ministry of Social 
Welfare has recently taken the first steps towards the 
development of a probation system for adult offenders. 
The first probation officers have been appointed, 
methods of work and questions of procedure discussed 
with the representatives of the Ministry of Justice. A 
number of cases have already been treated. 

Last year the Ministry of Social Welfare established 
an after-care service for adult offenders. Up till now, 
710 offenders have been assisted on their way back to 
normal life. Here the Israeli Government did not find 
any foundations laid by the predecessor Government. 

Juvenile Probation is of the greatest interest. 
Established by British social workers, probation meant 
the friendly guidance of the young offender back to 
normal life in the community from a general human 
and social point of view. After the establishment of the 
State, a more psychological and psychiatric approach 
in addition to the social aspect of probation existing 
until then was introduced. 

The need for psychiatric and psychological services 
was gradually felt also for child and youth welfare 
work in general, and consequently a special service of 
child guidance was created. 

Child guidance clinics were established by the 
Ministry of Social Welfare in the three large towns. 
The psychiatric and psychological staff was transferred 
from the probation service to the clinics and formed 
the nucleus of their staff. The social workers and 


educationists remained in the probation service. It 








has already become apparent that the philosophy of our 
probation work will pave the way for the development 
of methods for examinations and treatment of offenders, 
based on a social, psychological and psychiatric 
approach. 


1. Methods of scientific examination of delin- 
quents and of investigation of social environment 


SOCIAL CASE WORK METHODS 


Our country has developed a system of social work 
which compares well with the standard of work in other 
progressive countries. The methods of social case 
work are applied in the field of social defence, although 
the extent to which they are applied varies in its 
different branches. 

(a) Juvenile probation: In every case of a child 
charged by the police and brought before the court, a 
thorough social investigation is made, including the 
study of his infancy, his family background, his status 
in family, school or employment. The probation officer 
interviews the child in his office where he is alone with 
him and where a friendly, home-like atmosphere is 
created by flowers, pictures, etc. The result of this 
investigation which includes a home visit is discussed 
with the supervisor and given the greatest value. 
Together with the psychological testing results, it forms 
the basis for recommendations for treatment in the 
majority of cases. In the comparatively few cases 
where the psychiatrist is consulted, the social investig- 
ation results have their value as material on which, 
inter alia, the psychiatrist bases his conclusions. It is 
on the basis of such investigations that treatment on 
probation, with or without placing in a non-residential 
training centre or an approved school, is decided upon 
and suggested to the court. ’ 

(b) Adult probation: The social investigation is 
generally of the same character although the psycho- 
logical aspect is less stressed. Also here every effort 
is made to create a friendly atmosphere during the 
interview in the probation officer’s room. However, 
many offenders have to be seen while under arrest, 
under circumstances far from desirable. Here, too, the 
results of the social investigation—into the social 
environment, background, family history and relation- 
ships, employment record, etc.—form the body of 
knowledge which is submitted to the court, together 
with suggestions for the treatment of the offender. 
There are, however, two differences between the social 
investigation of the juvenile delinquent and that of the 
adult offender: (1) Social examination of the juvenile 
offender is carried out immediately after he is charged 
and before sentence, whereas the examination of the 
adult offender is made only after the finding of guilt. 
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(2) Not even every case found guilty is investigated 
and examined, but only a few selected cases, as at 
present the staff of the adult probation service is 
unable to deal with the ever-increasing number of 
offenders. 


(c) After-care service: Social examination of 
prisoners had to be adapted to the circumstances under 
which prisoners at present live in this country. So far 
only two prisons are served. The after-care workers, 
who are trained social workers, visit each of the prisons 
once a week, obtaining at first certain data in the 
possession of the prison administration and then inter- 
viewing the prisoner. During that interview, the 
worker finds out possible further sources of information 
and possibilities useful to the prisoner’s future after 
his release. All such information is followed up and, 
where feasible, utilized. 


PsYCHOLOGICAL EXAMINATIONS 


(a) Juvenile probation: Psychological methods of 
investigation are used extensively. Every boy or girl 
investigated by the probation officer, i.e., every young 
offender charged, undergoes a psychological examina. 
tion at which modern standardized intelligence and 
personality tests (Stanford-Binet, Terman, Wechsler, 
Rorschach and others) are applied. The psychologist 
comes to the probation office and carries out the tests 
in a private room. Social investigations and psycho- 
logical examinations together are in most cases the 
basis for treatment. In the treatment of juvenile 
delinquency, psychological examinations play an im- 
portant role, also for the purposes of vocational 
guidance. 

(b) and (c) Adult probation and after-care: In adult 
probation and the after-care services, use is made of the 
same psychological methods, but tests are not made in 
every case, only when the worker feels the psychological 
examination can clear up certain difficulties or when 
vocational guidance makes psycho-technical _ tests 
necessary. 


PsyCHIATRIC EXAMINATIONS 


(a) Juvenile delinquents: Psychiatric examination of 
juvenile delinquents is used extensively: whenever the 
social and psychological investigation does not clear 
up the motivation underlying the delinquent’s behaviour 
and personality, and always when his placing away 
from home is considered. The juvenile is sent to the 
child guidance clinic together with the social worker's 
and psychologist’s reports. In the clinic the young 
offender undergoes a routine physical and psychiatric 
examination. The circumstances in which those 
examinations are carried out are most favourable. The 








N 


doct 
appe: 
of e 
is ch 
grap 


prece 
a ho 
office 
for « 
acute 
in or 


adult 


2. Sc 


@ 
imme 
police 
mittec 








ion 


of 


ina- 
and 
sler, 
gist 
tests 
cho- 


nile 
im- 
onal 


adult 
f the 
Je in 
gical 
when 
tests 


on of 
or the 
clear 
:viour 
away 
to the 
wrker’s 
young 
hiatric 


those 











clinics in Jerusalem and Tel Aviv which are well- 
established are accommodated in small detached 
houses, surrounded by gardens. They are brightly 
furnished and decorated, containing tools, toys and 
dolls, also boxes with water and sand for observation 
and therapeutic purposes, i.e. everything required by 
an up-to-date child guidance clinic conducted on 
psycho-analytical lines. 

If technically possible, the same psychiatric service 
is given in the later stages of the probation period or 
during institutional treatment. 

(b) and (c) Adult probation and after-care: A psy- 
chiatric examination of adult offenders takes place 
when the probation officer or the after-care worker is 
of the opinion that the general behaviour of the delin- 
quent warrants it. These examinations are either 
carried out by the Medical Adviser of the Ministry of 
Justice, a psychiatrist of the Mental Hygiene Depart- 
ment of the Ministry of Health, or an expert having 
a private practice. Again we find a difference between 
the work with juveniles and that for adult offenders. 
No specified agency exists for the psychiatric examina- 
tion of adult offenders which therefore cannot be 
uniform in character. 


ANTHROPOMETRIC EXAMINATION 


No anthropometric methods are used in Israel for the 
examination of offenders. The only measures of an 
anthropometric character are: (a) Every examining 
doctor naturally notes any particularities in the physical 
appearance of the offender. (b) The height and weight 
of every offender is noted. In prison the weight 
is checked weekly. (c) All adult prisoners are photo- 
graphed and their fingerprints are taken. 


GENERAL MEDICINE 


A routine medical examination is made as a general 
precaution whenever an adult or young offender enters 
a home or non-residential training centre. Probation 
officers and after-care workers will naturally arrange 
for a special examination to be made whenever an 
acute necessity arises, such as in cases of illness, or 
in order to assess the physical fitness of the young or 
adult offender for a particular kind of work. 


2. Scientific examination and social investigation 
in judicial procedure 


(a) In cases of juveniles investigation is started 
immediately upon proceedings being taken by the 
police, but the report of the probation officer is sub- 
mitted to court only after the offender has been found 
guilty. 





In cases of adults no investigation and examination 
can be undertaken before conviction. 

(b) In cases of juveniles investigations and examina- 
tions are made and submitted to court in all cases as 
a matter of law. 

In cases of adults investigations and examinations 
are made only if the judge considers that “having 
regard to the circumstances, including the character, 
antecedents and home surroundings of the accused”, it 
may be expedient to put him on probation. 


(c) Social investigations are made by government 
probation officers, general medical examinations mostly 
by government medical officers, and psychological and 
psychiatric examinations are partly carried out by 
government psychiatrists and psychologists and partly 
by private experts who are paid for their services in 
each case out of government funds. 

(d) In juvenile cases, the question whether the 
information obtained by social investigation and 
scientific examination, may be discussed by counsel is 
not likely to arise because normally no counsel appears 
and the report is only at the disposal of the court itself. 

In cases of adults the question whether the report 
must be shown to counsel and/or the accused himself 
is at present the subject of controversy between proba- 
tion officers on the one side and members of the bar 
on the other. Judicial opinion on this issue is divided. 

From the strictly legal point of view, it would seem 
that no material can be submitted to court and form 
the basis of its judgment without being put to the test 
of cross-examination and discussion. On the other 
hand, probation officers feel that such discussion of 
reports, containing information of an intimate and 
confidential character would undermine the confidence 
needed in the future relationship between the offender, 
his family and the probation officer. Moreover, the 
disclosure of certain facts about the offender, which 
the probation officer may have discovered and which 
may not be known to the offender himself, such as 
illegitimate birth and questions of mental health, may 
be of direct or indirect harm to the offender. It is 
also to be feared that such disclosure might discourage 
persons from giving helpful information and thus 
hamper the probation officer’s work. This question 
has not yet found its solution. 


(e) Generally the information obtained by the social 
investigation and scientific examination are used by the 
court to determine the treatment of the offender after 
trial. The probation officer in his report will submit 
his recommendations as to the “best and most effective 
method of securing the good conduct of the offender, 
or for preventing a repetition of the same offence, or 
the commission of other offences”. As a rule the 





probation officer will be available in court for 
examination on matters arising out of his report. 

The court is, of course, not bound to adopt the 
probation officer’s recommendations; it may either 
refuse to put the offender on probation or put him on 
probation subject to special conditions (such as medical 
treatment) or restrictions (as to place of residence). 

Israel’s criminal procedure distinguishes very clearly 
between the proceedings up to the verdict on the 
question of the guilt or innocence of the accused and 
those following a conviction and leading up to the 
pronouncement of sentence. Since probation officer’s 
reports cannot be submitted to court before conviction, 
there is a clear-cut separation of social investigation 
and scientific examination from judicial investigation 
into the question of guilt. 


3. Use of data resulting from social investigation 
and scientific examination for treatment, 
after-care, and in cases of recidivism 


When the court has decided to place an offender on 
probation, the probation officer naturally uses the 
results of his investigation and those of the scientific 
examinations as the basis for his treatment of the 
young or adult offender. 

When in the case of a juvenile, the offender is sent 
to a home or a non-residential training centre, a copy 
of the probation officer’s report is handed over to the 
home or training centre, where it is used by the staff 
as a basis for their own observations and treatment. 

In the case of adult offenders sent to prison, the 


Italy * 





probation officers are not inclined to hand over copies 
of their reports, as prisons have no social workers on 
their staff. The report is, however, given to the after. 
care service to be used by them as a basis for their 
own investigations and treatment. 

Consequently, in the case of juvenile offenders, data 
of social investigation and scientific examination being 
not only at the disposal of probation officers who 
prepared them, but also of institutional workers, will 
have a direct bearing upon the young offender’s treat. 
ment, liberation and after-care. 

In the case of adults, only probation and after-care 
workers can make use of these data in their probation 
treatment and after-care of the offenders. The question 
of liberation from prison is decided by the governor of 
the prison who according to Israeli Law is entitled to 
release every offender after he has served two-thirds 
of his term if his general behaviour warrants it. The 
governor decides on this without the assistance of 
social workers or scientific experts. 

Juvenile and adult offenders on probation and young 
offenders in homes are examined and new investigations 
are made whenever those in charge think this to be in 
the best interest of the offender. New social investiga- 
tions of home surroundings are made in most cases 
before a boy or girl returns to the parental home, after 
completing his or her term of institutional training. 

In cases of recidivism all data from social investiga- 
tions and scientific examinations are used by probation 
officers as a basis for a new study of the offender's 
social circumstances, character and state of physical 
and mental health. 


Italian legislation on the scientific examination of offenders 


1, Methods of scientific examination of offenders 
and investigation of social environment 


In any account of the system in force in Italy a 
distinction must be drawn between adult offenders and 
juvenile delinquents. 

The basic provision regarding adult offenders is 
article 314 of the Code of Criminal Procedure, the first 
two paragraphs of which read as follows: “If an in- 
vestigation requiring a special experience of certain 
trades or branches of knowledge should be necessary, 
the judge may order an examination by experts. 
Expert opinion may not be used to establish the habitual 





* Transmitted by Mr. Luigi Ferrari, Director-General of 
Penal Institutions, Italy. Translated from the French. 
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or professional nature of the offence, the propensity 
to crime, the character and personality of the accused 
and, in general, the psychological traits not of patho- 
logical origin”. 

The object of this provision is to ensure that expert 
opinion may be called upon only in investigations 
requiring a specialized knowledge of certain occupa- 
tions or trades and not for questions the solution of 
which calls for no more than the general or special 
culture which every judge should possess, the better to 
enhance public esteem for the judge’s intellectual 
abilities and to uphold the serious nature of the 
administration of justice. 

Thus the only form of expert assistance allowed by 
Italian law in the examination of offenders is that with 
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regard to the mental state of the accused. Such expert 
examinations are generally carried out in a penal 
mental institution by a psychiatrist. 

No provision is made for a special investigation of 
the social environment in which the offender lives. 
Police reports sometimes contain information which 
throws some light on the character of the accused and 
the life he leads and the judge may always, if he sees 
the need for it, ask for any information that he 
considers would be useful for a better knowledge of the 
prisoner before the court; there is no rule that makes 
any such investigation mandatory. 

It would, however, be wrong to assume from what 
has been stated above that the Italian code neglects 
the study of character. On the contrary, the 1931 
legislation has made a character study of the accused 
the core of any decision; article 133 of the Penal Code 
prescribes that in determining the sentence the judge 
must take into account both the gravity of the offence 
and the offender’s capacity to commit a crime, as 
shown by (1) the motives for the offence and the 
character of the offender; (2) the record of previous 
charges and convictions and his general behaviour and 
mode of life before committing the offence; (3) his 
conduct during or after the commission of the offence; 
(4) his personal, family and social circumstances. 

There are, too, many other provisions in the Code 
which refer to those of article 133 in order to provide 
the judge with guidance in making his decisions. 

Italian legislation has, however, taken the view that 
the judge, guided by the provisions of the law, is him- 
self capable of passing judgment on the character of 
the accused, without the assistance of experts, so long 
as the offender shows no pathological symptoms. 


On the other hand, all minors committed for trial 
pass through an institution for the observation of 
juvenile delinquents. In this institution specialists 
conduct a complete biopsychological examination of 
the subject over a period normally of one month. At 
the same time an appropriate agency of the welfare 
department carries out a thorough family and social 
investigation of the child. 


2. Judicial procedure 


As has been stated above, the only expert examination 
to which adults are subjected is the psychatric examina- 
tion. 

The judge alone may direct that this examination 
should be made, either during the preliminary hearings 
or at any time; the only good and sufficient cause for 
such an order is the exhibition by the accused of serious 
and well-grounded symptoms of mental abnormality. 

Counsel for the defence must be informed of the 





findings of the scientific examination (which is usually 
carried out in a penal mental institution by a specialist 
in psychiatry). He is entitled to appoint his own 
technical advisers, who may have access to the accused 
and contest the findings submitted by the expert com- 
missioned by the judge. 

The expert psychiatric examination is used by the 
judge to decide whether the accused was capable of 
understanding and volition at the time of the com- 
mission of the offence (the essential prerequisite for 
declaring criminal responsibility) or whether his 
capacity was greatly impaired. The expert’s answer is, 
however, no more than an opinion and the judge may 
always, giving appropriate grounds for his decision, 
adopt decisions differing from the expert’s findings, in 
accordance with the principle that the judge is the 
expert of experts. 

In the case of juvenile delinquents the biopsycho- 
logical examination and the social investigation are 
always carried out before the trial and the entire record 
is submitted to the judge, who, however, is not bound 
by any findings that may be embodied in those papers. 


3. Treatment and social rehabilitation of 
prisoners 

The Italian prison system is based on the principle 
of the specialization of institutions. Besides the broad 
division into institutions for the execution of penalties 
and institutions for security measures, there are further 
sub-divisions within both categories in accordance with 
the type of prisoner to be assigned to each institution. 

The treatment of the prisoner is decided initially in 
accordance with the judge’s order. 

The following are some of the institutions for the 
execution of sentences: institutions for offenders under 
the age of eighteen; institutions for physically or 
mentally handicapped offenders; prisons for habitual 
and professional offenders or those with criminal 
tendencies. The institutions for security measures 
include, inter alia, hospital for the criminal insane 
(for persons acquitted on grounds of total mental in- 
capacity), institutions for treatment and custody (for 
those suffering from partial mental incapacity, 
alcoholics and drug addicts), reformatories for juvenile 
delinquents, sanatoria for tubercular offenders. 

In every institution the new arrival, irrespective of 
any expert examination carried out by the judicial 
authorities, is subjected to a period of observation not 
exceeding one month. During this period the prisoner 
is visited daily by the governor, the chaplain and the 
medical officer, who may also be accompanied by the 
supervisor of labour. On the completion of the 
observation period, a review must be made of the state 
of the prisoner’s health, his aptitude for work 





(specifying the kind of work for which he is considered 
to be best suited), his moral qualities, the probable 
results of the work of social rehabilitation to which it 
is proposed to subject him, and the advisability of 
assigning him to one or another group of prisoners, so 
that communal life may result in good rather than 
harm both to the prisoner himself and to the prisoners 
compelled to live with him. 

If the findings show that the prisoner should be 
transferred to another institution, the ministerial 
department chooses a more suitable one. 

The treatment of the prisoner is naturally based 
upon the findings of this examination; it may be 
curative or rehabilitative, as the case may require. 
Italian law does not provide for a periodic repetition 
of the examination of prisoners confined in an 
institution for the execution of penalties. Every six 
months, however, the personal history, which starts 
with the offender’s admission to the institution and 


Luxembourg" 





accompanies him through any transfers to other 


institutions, must be brought up to date. In any case, 
the method of treatment and the type of institution 
may be changed at any time with any change in the 
prisoner’s personal circumstances. Persons confined 
as a security measure, however, are subjected to 
periodic examinations by the supervising judge, who 
avails himself of the services of the resident specialists, 
to find out whether the prisoner is or is not still 
dangerous and to decide accordingly whether the 
security measure should continue or be rescinded. 

Unlike those confined as a security measure, those 
serving a sentence are not directly affected by the 
examination: their sentence cannot be brought to a 
close before the end of the term set by the judge except 
by their release on parole or their pardon, but decisions 
on that matter are influenced by considerations that 
bear no close relation to the observation carried out in 
prison. 


Bio-criminological examination at the Institute of Social Defence of Luxembourg 


The examinations to which are subjected all persons 
convicted under the ordinary law who have to serve 
a term of more than three months’ imprisonment and 
all juvenile delinquents, have the following purposes: — 

(a) To ascertain the criminogenesis of the person 
concerned and the general criminogenic factors 
(diagnosis) ; 

(b) To allow of adequate penological treatment suit- 
able to the personality of the offender (penological 
therapy) ; 

(c) To serve as a basis for individual and general 
prevention of crime (prognosis and prevention) ; 

(d) To furnish scientific material as a basis for the 
drafting of social defence legislation corresponding to 
the needs of the Grand Duchy of Luxembourg 


(scientific research). 


I 
Every person sentenced to a term of not less than 
three months’ imprisonment and every juvenile 


offender is examined and observed in the Institute of 
Social Defence by biological, medical, psycho-patho- 
logical and sociological methods. 


* Transmitted by Mr. A. Mergen, Director of the Institut 
de défense sociale, Luxembourg. Translated from the French. 
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(a) Biological methods 


Information concerning the offender’s family and 
interviews with members of the family are the means 
for establishing the family history. Search is made for 
the existence of any hereditary disorders. 

Anthropological measures are kept to the absolute 
minimum and descriptions are short but specific. The 
object of these measures is to detect possible endocrine 
disorders and to make a diagnosis of the type of 
constitution (according to Kretschmer). 


(b) Medical methods 


The offender is examined by the specialist in internal 
medicine, who makes a report on his findings. Blood 
and urine analyses are carried out in the physio- 
chemical laboratory. In every case the specific Bordet- 
Wassermann reaction is given. 

In addition, the medical examination includes a 
status neurologicus, supplemented where necessary by 
an electroencephalography. 


(c) Psycho-pathological methods 


The personal history of the subject is recorded. 
Standard psychiatric clinical examinations are made. 
The offender is observed during detention. Where 


necessary, an accelerated psycho-analysis is made. 
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(d) Psychological methods 


We make great use of the depth tests of Rorschach, 
Szondi and Murray (T.A.T.). 

The Pfister colour pyramid test has just been added 
to our set of tests. 

In individual cases still further tests are applied, 
including the Wechsler-Bellevue, the Szeno, the Be-Ro 
and the Zulliger, as well as the labyrinth test, intelli- 
gence tests and so on. 

The handwriting of test subjects is submitted to a 
graphological examination. 


(e) Sociological methods 


Social investigations provide information on the 
offender’s background. The mesologic survey covers 
the environment in which the offender was born, that 
in which he passes his life, that in which he likes to 
live and the ideal environment in which he would 
choose to live. 

The prison medical officers, the criminological expert 
in psycho-pathology and social workers conduct the 
examinations. The chaplains and directors of the 
various institutions help by supplying information. 


II 


Every person sentenced under the ordinary law to 
a term of more than three months’ imprisonment with- 
out stay and every juvenile offender is automatically 
subjected to examinations and investigations, in 
pursuance of a Ministerial Decree of 31 January 1950, 
setting up an Institute of Social Defence as part of the 
system of penitentiary institutions. 

Examinations and investigations are carried out by 
the medical officer of the institutions, social workers 
and the criminologist in charge of the Institute. A 
synthesis of the findings is submitted to the Committee 
of the Institute. 

Data and findings, as well as the whole crimino- 
logical file, are secret. No direct use is made of this 
file in administering justice. It serves as a basis upon 
which the Committee gives its opinion regarding 





applications for pardon or for release on parole. The 
examinations and investigations are not set in motion 
until the guilt of the subject has been established by 
a judicial decision having the force of res judicata. 


Il 


The examinations and investigations continue until 
the release of the offender, who is kept under 
continuous observation. 

The results of these inquiries are taken into account 
for a proposal of transfer from one institution to 
another, work assignment during detention, apprentice- 
ship to a trade (psycho-therapy if required), and so 
on. They are also used when advising the after-care 
worker who will help the discharged prisoner to 
rehabilitate himself in society. 

If the offender relapses into crime, his criminological 
file is reopened and may prove most useful for a 
proper understanding of the case. 


IV 


Bio-criminological examinations enable a classifica- 
tion and selection of offenders to be made which, 
though somewhat rough, is of some practical value. 
We do not pass moral judgment, but we try to see only 
the man as he is. If he is incorrigible, no longer 
rehabilitable or his prognosis is bad, we still pass no 
moral judgment. That would be to defeat our own 
methods. Just as the doctor is all too often forced 
to give up when faced with a fatal disease, we have 
to confess that we are not able to rehabilitate every 
anti-social person. 


Vv 


The Institute of Social Defence takes an active part 
in providing after-care for released prisoners. It is 
supported in this by the national committee for 
measures against crime and delinquency, set up in 1950. 
The prevention of crime and mental health and social 
welfare are among the purposes of this committee. 





The Netherlands * 


I 


Methods of scientific examination of offenders 
and of inquiry into their background 


In the Netherlands, it is becoming increasingly 
common practice to make a social investigation (20 per 
cent of criminal court cases) and/or a psychiatric 
examination (6 per cent of such cases) where necessary 
in the case of persons against whom proceedings have 
been instituted following the commission of an offence. 
This investigation and/or examination may be made 
not only before and during the trial, but also after 
sentence is passed, in connexion, for example, with 
conditional release or with difficulties arising during 
the execution of the penalty or judicial order. In 
general, a psychiatric examination is linked to a 
previous social investigation. 


SOcIAL INVESTIGATION 


The purpose of the social investigation is to provide 
the judge with information on the causes or origins of 
an offence. In the Netherlands, such investigations 
have gradually become an integral part of the process 
of judicial disposition. Each year more than 10,000 
social investigations are carried out by full-time social 
rehabilitation officers in the service of the voluntary 
rehabilitation societies (140) or of the rehabilitation 
councils set up by the State (20), consisting of 
representatives of the voluntary rehabilitation organiza- 
tions and members of the judiciary. The fact that 
this social investigation service is not part of the 
judicial machinery helps to make the information more 
objective and, especially, to increase public confidence 
in it, so that it is in fact information supplied to and 
not by the legal authorities.* 

The full-time social rehabilitation officers investigate 
the offender’s social background, personality and 
history, so as to determine how far events and circum- 
stances led him to conceive and execute his design.” 
The historical genesis of a crime or offence is traced 
both in its individual and its material aspects. To 
collect as much information as possible, the officer 
interviews the person awaiting trial and his family and 
persons who can tell him about the offender’s youth, 


* Transmitted by Mr. Ernest Lamers, Director-General, 
Prison Administration, The Netherlands. Translated from 
the French. 

1 Cf. P. Vrij: “Quelques principes concernant |’information 
du juge sur l’inculpé”’, in the Revue de droit pénal et de cri- 
minologie, December 1951. 

2 Cf. Dr. N. Muller: Over voorlichting en over reclassering, 
in De taak der voorlichting. 
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family relations, social background, education and 
occupational training, his health and his behaviour at 
school, at work, during military service, in the course 
of his leisure-time activities and so forth. 

The information obtained is carefully sifted, inter. 
related and evaluated, and assembled in a report which 
constitutes a clear and mainly factual account of the 
accused’s curriculum vitae, while at the same time 
providing information from which some impression of 
his personality and character can be obtained. Special 
attention is paid to the possibility of socially readjusting 
the prisoner. The report mentions any positive and 
negative factors which may be decisive in any question 
of determining whether the offender may be given 
a conditional sentence supplemented if necessary by 
supervision by a rehabilitation organization. These 
factors may be endogenous (character-will and 
perseverance) or exogenous (background - family. 
work). Where an offender may be particularly hard 
hit by an unconditional sentence of imprisonment, the 
fact may be mentioned in the report (loss of employment 
with no possibility of reinstatement, break-up of the 
family). 

In general, the report concludes with a recommenda. 
tion to the judge regarding the penalty to be imposed 
or the rehabilitation action to be taken. When the 
writer of the report considers that a conditional 
sentence is to be recommended he may suggest that the 
judge should impose certain special conditions which 
would contribute to the social rehabilitation of the 
offender. The writer of the report may also refrain 
altogether from making recommendations or may 
recommend psychiatric examination. 


PSYCHIATRIC EXAMINATION 


When a psychiatric examination is made before 
sentence is passed its purpose is chiefly to determine 
responsibility or the degree of responsibility; after 
sentence has been passed, its main purpose is to 
determine the steps to be taken either during the period 
of imprisonment or treatment or in the case of 
conditional release. In the case of pre-sentence psy: 
chiatric examinations, however, nearly all judges 
require the psychiatrist to indicate the most appropriate 
medico-social measures. 

Under the present system, psychiatric examinations 
are usually carried out by private psychiatrists who 
examine the offender in their own consulting rooms 
or, where he is under arrest, visit him in the place of 
detention, talk to him at length, give him a physical 
examination in most cases and draft a report. Some 
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psychiatrists get in touch with an official from the 
rehabilitation organization responsible for the social 
investigation, in order to obtain additional information 
concerning the offender’s environment. In addition, 
most psychiatrists personally interview members of the 
offender’s family or other close acquaintances so as 
to familiarize themselves with his social circumstances. 

Certain offenders require clinical psychiatric ob- 
servation. Such observation can be carried out in 
various psychiatric establishments designated for the 
purpose (including the university clinics) and also, of 
recent years, in the Central Clinic for Psychiatric 
Observation under the Netherlands Administration of 
Prisons. 

This clinical observation includes not only the usual 
psychiatric examination but also, in an ever-increasing 
number of cases, an examination by a clinical psycho- 
logist with university training who applies various 
methods of psychological investigation (Terman, Merrill, 
Matrix, Kent, Block design, Rorschach and Szondi 
tests, thematic apperception test, four-pictures test, 
house-tree-person test, etc.). During the clinical 
examination special attention is also paid to physical 
factors. The old anthropometric study of the prisoner 
is being more and more replaced by a_ physical 
examination, while all but a few establishments have 
the services of a specialist in internal diseases who not 
only tries to trace any organic anomalies but pays 
particular attention to regulatory and functional 
disturbances which often derive from irregularities in 
the central regulatory apparatus of the brain: the 
diencephalon-vegetative and hormonological research 
(endocrinology). 

The psychiatrists use all the modern methods of 
psychiatric examination, including electroencephalo- 
graphy, and also—though solely upon medical recom- 
mendation—narco-analysis and similar methods. As 
regards the legal aspect of this examination, many 
physicians consider themselves bound by professional 
secrecy, but this does not prevent them from giving 
the judge accurate and detailed information. 

The Clinic for Psychiatric Observation co-operates 
closely with the information service of the various 
social rehabilitation societies in all parts of the country 
through its own information officer. Male and female 
nurses are responsible for the daily observation which 
lasts for at least six weeks and sometimes several 
months. Close relations are also maintained with the 
Faculties of Medicine and Law at the State University 
of Utrecht. 

The examinations also provide opportunities for re- 
search in the fields of psychopathology and criminology. 

Another object of the psychiatric examination is to 
lay down guiding lines for suitable prison treatment 








and especially for appropriate post-cure methods in 
case the offender should return to social life. The 
psychiatrists and social workers combine their efforts 
and begin their treatment with the application of social 
case work methods. 

In some districts, the judge receives the advice of 
the psychiatrist attached to the place of detention 
during the preliminary proceedings. In the asylums 
for psychopaths psychiatric examinations are of course 
a routine procedure. 

The psychiatric report—or at least the report drawn 
up by the Psychiatric Clinic—includes a brief resumé 
of the information in the court record, in so far as it 
is important in relation to the medical examination; 
it also includes an auto-anamnesis (supplemented by 
autobiographical data), a hetero-anamnesis, a summary 
of hereditary factors and previous diseases, a detailed 
observation report, the results of the physical examina- 
tion (with the data supplied by the specialist on internal 
diseases and by the laboratory), a summary of the 
results of the psychological examination, and the 
specific psychiatric conclusions. It ends with observa- 
tions on the acts committed and the responsibility of 
the offender and with a conclusion containing recom- 
mendations. 


II 
Judicial procedure 


The examination of the mental state of accused 
persons is much older than investigation of their social 
position and general behaviour. As early as the 
seventeenth and eighteenth centuries, Netherlands phy- 
sicians were carrying out psychiatric examinations with 
a view to determining the responsibility of offenders * 
while social investigations began at the beginning of 
the twentieth century.* 

The use of these two types of examination is 
regulated by law under the Code of Criminal 
Procedure ® of 1926 and the decrees relating thereto. 


PSYCHIATRIC EXAMINATIONS 
(a) At what stage may they be carried out? 


Under article 196 of the Code of Criminal Procedure, 
a psychiatric examination may be ordered by the 
examining judge in the case of a person “an order for 


whose remand in custody has been made”. The judge 


3 Cf. Van Bemmelen-Wiersma: De Psychiater in het Rechts- 
geding, in E.A.D.E. Carp: De oy rg 

‘Cf. “Probation and Related Measures”, Department of 
Social Affairs, United Nations, New York, 1951, pages 163 
et seq; and the Rapport présenté par M. P. Vrij au Douziéme 
Congrés Pénal et Pénitentiaire International, The Hague 1950, 
Section I. 

5 The articles mentioned without other indications are 
taken from the Code of Criminal Procedure. 








may even order the accused to be transferred to an 
establishment for curative treatment. This order may 
not be given until one or more experts have given 
their advice and the accused and his counsel—if any— 
have been heard or called (article 197). 

Oddly enough, the Code does not expressly state that 
the examining judge is authorized to order such an 
examination in the case of an accused person who 
is not remanded in custody. Nobody in the Nether- 
lands, however, disputes this power, which has its legal 
basis in the examining judge’s general right to appoint 
one or more experts “to inform or assist him” (article 
227). 

Where the accused has not been remanded in 
custody, he may not be forced to undergo a psychiatric 
examination by experts. In such cases the examination 
is carried out without clinical observation. 

On the other hand, where the accused has been 
remanded in custody, he may be made to allow himself 
to be transferred for psychiatric examination to an 
establishment provided for that purpose. In practice, 
psychiatric examination, even in the case of accused 
persons not remanded in custody, hardly ever raised 
any difficulties. 

For the purposes of this examination, an accused 
person remanded in custody may be placed for six 
weeks in an appropriate psychiatric establishment 
(article 198). 


Thus, a psychiatric examination may be carried out 
as early as the preliminary judicial proceedings. 


(b) Who has power to order them? 


The decision to examine the accused’s mental 
faculties is thus taken in the first instance by the 
examining judge during the preliminary proceedings. 
At the trial the court has the same powers as the 
examining judge, under articles 316 and 317. Police 
court judges have the same powers under article 367, 
paragraph (2), and the judges of juvenile courts under 
article 497, Although the decision rests with the above- 
mentioned authorities, it may be taken at the instance 
of the Public Ministry or at the request of the 
accused, his counsel or a rehabilitation society. 


(c) By whom are they carried out? 


The examination of the accused’s mental faculties 
is carried out by experts, that is to say, by psychiatrists 
and psychologists. Until recently it was carried out 
exclusively by psychiatrists. 

The judges (examining judges, trial judges, police 
court judges and judges of juvenile courts) have 
complete discretion in the selection of these experts. 
At most courts, however, it has become virtually 
traditional to select the same experts. 


(d) Can the data thus obtained be debated by the 
defence? 


In the Netherlands, all the documents used in a trial 
must as a rule be brought to the knowledge of the 
accused and his counsel (article 30). This applies also 
to preliminary proceedings. But “where necessary in the 
interests of the preliminary proceedings”, the accused 
and his counsel may be refused permission during the 
preliminary proceedings to take cognizance of certain 
documents. 


In court, no document may be withheld from the 
accused. “Secret files” are prohibited (article 297, 
paragraph (5)). 

At the trial, however, the presiding judge may decide 
“that the accused may not be present when questions 
concerning his mental faculties are raised and discussed 
or when the public prosecutor or counsel discuss his 
mental faculties” (article 304). In such case, the 
accused “shall be informed of what has taken place in 
his absence” (article 292). The effect of these 
provisions, as of article 331 (which provides that 
counsel for the defence has all the rights of the 
accused) is that counsel for the defence may freely 
discuss the reports and statements of the experts. 
Moreover, both at the preliminary proceedings and at 
the trial, the accused and his counsel have the 
opportunity and the right to appoint experts of their 
own and to have them heard (article 293, article 280 
in conjunction with article 296). 


(e) What use can be made of these data in the 


judicial process? 


There is no restriction on the use the judge may 
make of the information he obtains from the psychia- 
tric examination. Theoretically, he may even use it 
to establish proof of guilt. This does not happen 
often. It is possible, however, for the accused to claim 
to have been the subject of some hallucination and for 
the psychiatrist to show that the claim is groundless. 
Most experts, however, are careful to avoid supplying 
information which might help to decide the question 
of guilt where this is subject to doubt. It is an open 
question whether they may invoke the right of 
professional secrecy in such cases. Similar problems 
arise in the case of social investigations. 

Hence, no legal steps' have been taken in the Nether- 
lands to separate these examinations from investigations 
designed to establish the guilt of the accused. As 
already stated, however, psychiatric examinations do 
not in practice seek to establish guilt. The judge 
decides the question of the accused person’s responsib- 
ility at the trial, after deciding whether the offence is 
proved or not (article 350). 
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The decision may also be taken earlier, that is to 
say, immediately after preliminary proceedings if the 
Public Ministry is from the start of the opinion that 
the accused is not responsible and should be committed 
to an insane asylum or placed at the government’s 
disposal as a psychopath (article 249 in conjunction 
with article 37 of the Penal Code). 


SOCIAL INVESTIGATIONS 


By law, social investigations may be ordered not 
only by the judge but also by the Public Ministry. 


(a) At what stage may they be carried out? 


A social investigation may be ordered at the time 
of the police investigation, even before the intervention 
of the judge. In the Netherlands, there is felt to be no 
major objection to this, although latterly it has been 
argued that the rehabilitation societies and rehabilita- 
tion officers should refrain from assuming the functions 
of investigating officials whose task it is to help in 
establishing proof. The Public Ministry is entitled 
“in the interest of the proceedings in connexion with 
a criminal case” to ask the rehabilitation societies and 
the rehabilitation officers for information “concerning 
the personality and social background of an accused 
person and the possibilities of his social readjustment”. 

This power of the Public Ministry is also vested in 
the examining judge at the preliminary proceedings 
(article 177), in the trial judge (article 310), and in 
police-court and juvenile-court judges (article 497). 
In cases involving minors, it is mandatory “to collect 
all useful information concerning education, character, 
training and behaviour.” 


(b) Who has power to order them? 


The reply to this question has already been given 
under (a): the Public Ministry and the various judges 
may order an investigation. In addition, the 
rehabilitation council set up in each judicial district 
and appointed by the Crown may decide that an 
information report should be submitted to the court 
before sentence, without any judicial agency having 
ordered a social investigation. 


(c) By whom are they carried out? 


Social investigations may be entrusted to the 
rehabilitation societies or to the State rehabilitation 
officers. The rehabilitation societies are voluntary 
organizations which have declared themselves willing 
to carry out social investigations and to perform other 
rehabilitation work (article 4 of the Rehabilitation 


* Cf. Maandblad voor Berechting en Reclassering, 1951, 
page 185. 


Regulations of 1947, Royal Decree of 13 December 
1947, Official Gazette No. H 423). 

These societies, which receive subsidies from the 
State, employ social workers for this purpose. The 
State has its own social workers (State rehabilitation 
officers — Rijksreclasseringsambtenaren) (article 59 of 
the Rehabilitation Regulations, 1947). For informa- 
tion in cases involving minors special officers are 
used, among them the full-time juvenile probation 
officers — Ambtenaren voor de Kinderwetten. In the 
Netherlands all these officials receive special training. 

The replies to the questions under (d) and (e) are 
the same as in the case of psychiatric examinations. 
There is however, little opportunity for the accused to 
have his own experts heard in this connexion. 

The rehabilitation officers may be heard by the 
judge as witnesses or, though only exceptionally, as 
experts. 


Il 


Treatment and rehabilitation of prisoners 


There are available in the Netherlands: 

(1) a well-organized social investigation service 
(including the full-time rehabilitation officers of the 
rehabilitation societies and of the State) to carry out 
pre-sentence social investigations; 

(2) a well-equipped Clinic for Psychiatric Observa- 
tion under the Administration of Prisons for the pre- 
sentence psychiatric examination of accused persons in 
whose case clinical investigation is indicated; 

(3) the co-operation of a large number of private 
psychiatrists in all districts who on request carry out 
psychiatric examinations in cases where the judge 
regards them as desirable; 

(4) a centralized system of personality files, in 
which the judicial authorities collect important 
data obtained either before sentence (social investig- 
ation, psychiatric examination) or during detention 
(final report on behaviour in prison, recommendation 
with regard to conditional release), or information 
concerning social rehabilitation (plan for conditional 
release, supervisory reports, reports in cases of 
violation of the conditions imposed). 

Little need therefore is felt for a detailed system of 
personality examination either while sentence is being 
served or during the confinement of offenders placed at 
the Government’s disposal, or during supervision by the 
rehabilitation officers. 

Duplication of work is avoided by using the informa- 
tion supplied to the judge in the subsequent treatment 
of the offender. This method has the additional 
advantage that in some cases therapeutic treatment 





proper can be started at the first contact with the social 
worker or psychiatrist. 

While it is true that, in general, social investigations 
and psychiatric examinations are carried out on the 
request of the judiciary, the social workers and experts 
know that their reports will not only be used for the 
purposes of judgment, but will also be useful after- 
wards. From this aspect, it is right that the officials 
of the social investigation service should form a 
separate organization under the supervision of a 
Rehabilitation Board consisting of representatives of 
the judiciary, the Public Ministry, the directorate of 
prisons and the rehabilitation societies, with a view to 
satisfying the requirements of all the agencies con- 
cerned, 

In general, the prisoners can be classified and 
assigned to the various prison establishments im- 
mediately by means of the information mentioned 
under 1 to 4, supplemented, if necessary, by other 
information requested by the Classification Section of 
the Administration of Prisons. 

For the classification (and assignment to the various 
State and private asylums) of psychopaths who, because 
of mental disorders and the probably lengthy duration 
of the treatment, require more careful examination, 
a selection centre directed by a psychiatrist was opened 
at Utrecht on 1 January 1952. In most cases, this 
selection also can be carried out in accordance with the 
information mentioned under 1—4. 

Generally speaking, therefore, a short period of 
observation is sufficient for the internal selection of 
offenders after their admission to prison. It is 
chiefly intended to provide general guidance, in 
determining the group in which the offender is to be 
placed and deciding what instruction, occupational 
training, work and special care he is to be given. 

How the information mentioned under 1—3 and 
assembled in the “personality file” is used during 
treatment depends on the régime and equipment of the 
particular establishment, the duration of the sentence 
and the individual characteristics of the offender. It 
is more widely used in the asylums for psychopaths 
and the Prison for Adolescents than in ordinary 
prisons. 

This material provides the basis for the therapeutic 
influence exercised by the psychiatrists, psychologists, 
case workers and chaplains attached to the prison. It 
also determines the application of work therapy, 
occupational guidance, development, recreation, and 
the like for re-adaptation of the individual to free 
society and his protection against the collectivist and 
levelling influences of the closed prison community. 

Decisions regarding changes inside the prison, 
transfer to other establishments, preparation for con- 


ditional release, and so forth, are in all cases based on 
the “personality file” with the reports compiled from 
the start of the prison term. In connexion with such 
changes, the “personality file” is supplemented by a 
report from the director of the establishment concerning 
the individual’s behaviour during detention or treat- 
ment in the establishment and by other useful informa- 
tion throwing light on his personality. 

In preparation for the conditional release of offenders 
who have served part of their sentence and, in the 
case of psychopaths, for the conditional or un- 
conditional revocation of the order placing them at the 
disposal of the Government, the social investigation 
service drafts an additional report together with a 
rehabilitation plan. This report describes how the 
individual has developed in the establishment as a 
result of the pedagogical treatment indicated in the 
director’s reports referred to above. 

The file also serves as a basis for the organization of 
supervision during suspension of sentence (sursis) or 
conditional release. Using case-work methods and 
with the help of private collaborators, the full time 
rehabilitation officer endeavours to create favourable 
circumstances for his subject’s re-adjustment. A 
positive factor in the creation of such a relationship 
based on case-work methods is the fact that the full-time 
rehabilitation officer is not so much the representative 
of the judicial authorities as of the voluntary institu- 
tions. 

Similarly the “personality file” (with the psychiatric 
reports) determines the method the psychiatrist will use 
in supervising the psychopaths entrusted to him, that 
is to say, those placed conditionally at the disposal of 
the Government and those in whose case the order 
placing them at the disposal of the Government has 
been conditionally revoked. 


The Netherlands system also provides for periodic 
revision; in the event of any changes, complications or 
difficulties affecting the offender, supplementary reports 
are prepared by different experts and agencies and 
added to the “personality file”. 

If a further offence is committed, it is common 
practice to use the material constituted by these reports. 
In each new criminal case inquiries are made to see 
whether a personality file of the person concerned 
already exists; if not such a file is started if a social 
investigation and/or psychiatric examination is 


requested. If a personality file already exists, it is 
in all cases attached to the court record (dossier 
judiciaire), together with any later reports. This 
personality file, which invariably includes a copy of 
the social investigation and the psychiatric report, is 
kept separate from the other documents or files. That 
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is why it can “follow” the offender, by being sent to the 
prison to which he is transferred, or handed over to 
the rehabilitation organization responsible for his 
supervision. In the case of a further offence, this 
personality file is made available to all who in the 


Norway * 


1. Methods of scientific examination of delinquents 
and investigation of social environment 


Examination by a police medical officer is com- 
pulsory for every person detained in custody by the 
police when his mental condition is considered doubt- 
ful. The police medical officer undertakes a thorough 
psychiatric examination. If he ascertains the presence 
of psychosis or other grave mental aberrations he pro- 
vides for proper treatment in a hospital. If the 
person’s mental state appears doubtful he advises 
further observation, and in criminal cases this means 
judicial psychiatric observation. 

This judicial psychiatric observation is undertaken 
by two expert psychiatrists appointed by the judicial 
authorities. The investigations are very thorough and 
comprehensive. The psychiatrists study the documents 
of the case. They collect information about the 
subject’s childhood and family life, his education and 
work. They may also seek information from social 
welfare organizations, hospitals, prisons and other 
institutions. During several interviews the subject has 
to give a detailed account of his earlier life and to state 
his views of life and its problems, and especially those 
problems which he has most at heart. Intelligence tests 
and certain other tests are usually applied. Special 
tests such as the Rorschach are applied by psychologists. 

Psycho-analytical methods are very seldom used and 
hypnosis and narco-analysis are never used in these 
cases. 

An ordinary somatic examination is always under- 
taken, and if there is special indication the spinal fluid 
is examined and an X-ray examination and electro- 
encephalogram are performed. 

The experts give a detailed report on_ their 
examination concluding with a summary and discus- 
sion. The conclusion arrived at must be a clear 
decision, one way or the other; a conclusion of doubt 
may be recorded, in which case further observation in 
an asylum may be required. 

The object of the judicial psychiatric observation is 
to decide whether or not the subject at the moment of 


*Transmitted by Mr. J. Halvorsen, Director-General, 
Prison Administration, Norway. 








administration of justice are called upon to deal with 
the offender again. The personality file is kept at the 
court of the offender’s place of birth; a copy is also 
kept in a central index at the National Office for 
Rehabilitation at The Hague. 


committing the crime was in such a mental state that 
the case, according to the provisions of the criminal 
code, calls for special judicial treatment (irresponsib- 
ility, extenuating circumstances, danger of recidivism.) 
The investigations are not designed to contribute to the 
treatment of the prisoner in the prison and during the 
after-care, but may have great value for these purposes. 

Prisoners who are sentenced to six months or more 
are examined by the prison medical officer who is a 
psychiatrist. In view of the shortage of personne! the 
examination is confined to the usual psychiatric 
interview and somatic examination. Systematic tests 
are seldom applied. The examination is intended to 
provide some guidance for treatment and after-care. 

Prisoners who have received sentences of less than 
6 months are examined by the prison medical officer 
if they desire or if there are special reasons. As a rule 
all prisoners undergo a medical examination of some 
kind, and their mental or somatic abnormities can thus 
be discovered and treated. 

In the prison hospital (forty beds) judicial psychia- 
tric observations and other scientific examinations are 
carried out apart from actual treatment. 

The prisons in Oslo are visited by specialists every 
week: Skin and venereal diseases, tuberculosis, surgery, 
ear, nose, throat and eye diseases. The patients are 
referred to the specialist by the prison doctors and are 
as a rule examined in the prison hospital. The prison 
hospital is provided with an operating room and X-ray 
facilities. 


2. Scientific examination and social investigations 
provided for in the Norwegian rules of judicial 
procedure 


(a) The examination is as a rule made before 
conviction, and usually even before completion of the 
police investigations and the preparation of the case 
prior to indictment. The examination is designed to 
determine whether or not the offender is responsible 
and liable to prosecution, and further what would be 
the appropriate reaction on the part of the court in 
case of conviction (imprisonment, fine, conditional 
suspension of punishment or security measures). 





(b) As described in the United Nations publication 
on “Probation and related measures” (p. 140) the 
Criminal Procedure Act of 1887 empowers the pro- 
secuting authority to decide whether cr not an offender 
should be prosecuted and even when the guilt is 
established beyond doubt to waive criminal proceedings, 
with or without imposing special conditions (e.g., super- 
vision) according to the circumstances of the case. 
In determining the desirability of suspending criminal 
proceedings the prosecuting authority makes use of 
information derived from social investigations carried 
out mostly by local welfare organizations. If pro- 
secution is not suspended the judge will have to 
consider the eligibility of the offender to receive a 
conditional sentence. In both cases the social in- 
vestigations also serve to determine whether it is 
necessary to place the offender under probationary 
supervision (particularly in the case of juveniles) and 
furnish criteria for deciding on the advisability of 
imposing special conditions. In Oslo and in some 
other cities the social investigations are carried out by 
a permanent staff of social workers, but in all other 
districts by volunteers. 

Psychiatric observations are also usually carried 
out at an early stage, in all cases where the pro- 
secuting authority, having considered the circum- 
stances, finds cause for doubting the responsibility of 
the accused person owing to some mental disturbance 
or illness. Sometimes the criminal court demands 
psychiatric observation for the same reason, when the 
prosecution has failed to do so. It frequently happens 
that the difficulty is solved by a preliminary medical 
report, made by the medical officer of the prison 
showing the existence of a mental aberration or psycho- 
tic states excluding responsibility. If needed, the 
prisoner will in that case be transferred to a mental 
hospital under provisions laid down in the Treatment 
of Mental Diseases Act. It may also happen that the 
medical officer of the prison declares in his statement 
that there is no reasonable doubt as to the delinquent’s 
responsibility and that no further examinations are 
required. Should, however, the doctor inform the 
judicial authorities that there are reasons for doubt, 
the following procedure will be adopted. Two doctors, 
selected from a panel of officially recognized expert 
psychiatrists, will be asked to make a thorough 
investigation and state their conclusion in a formal 
report. All reports of this kind, made in the course 
of criminal proceedings, are reviewed and checked by 
a publicly appointed Forensic Medicine Commission. 

An Act of 1928 respecting the corrective treatment 
of young offenders, as amended on 29 January 1951, 
prescribes personality examinations of adolescents 
(eighteen—twenty-three years) prior to their committal 
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by court decision to a working school (Borstal institu. 
tion). The aim of the investigation is to form a 
picture of the offender’s personality, as well as of his 
previous conduct and environment. 

Under the provisions of the Norwegian Penal Code 
the court may make a decision in the form of a 
sentence, to the effect that certain security measures 
should be applied against an offender who has been 
found incapable of criminal liability (insane or intoxi- 
cated by alcoholic liquor, drugs and the like) at 
the time of committing the criminal act. Further. 
more, in cases where irresponsibility cannot be claimed, 
but where certain mental deficiencies, specified in the 
law, make recidivism appear likely, the court is at 
liberty to pass sentence providing both for punishment 
and security measures. In such cases, however, the 
prison administration may refrain from applying the 
punishment as soon as the prescribed security measures 
have been put into effect. The Penal Code prescribes 
that psychiatric investigation should always take place 
before sentences of this kind are passed. The psy- 
chiatrists who have acted as examiners are heard in 
person by the court during trial. Psychiatric observa- 
tion of the offender may be, and frequently is, ordered 
by the prosecuting authority, but may of course also 
be requested by the judge presiding at the trial. 

Observations in a mental hospital in order to clarify 
questions of mental insanity can only be decided by the 
court in charge of the case. 

(c) The Norwegian Criminal Procedure Act has not 
introduced the method of proper pre-sentence examina- 
tions, i.e. examinations made during the period 
between conviction and sentence. When the circum. 
stances of the case make it desirable the pre-conviction 
psychiatric report, mainly concerned with the question 
of responsibility, will also deal with questions of mental 
aberration or mental deficiency indicating the need for 
security measures. In such cases the psychiatrists are 
usually asked to make recommendations with regard 
to the possibilities of treatment and appropriate 
security measures. 

(d) The various security measures for which provi- 
sion is made in the Penal Code with respect to 
criminals with subnormal or permanently weakened 
mental capacities are as a rule indeterminate as to length 
of time. It is laid down, however, that the court should 
fix at its discretion a maximum term for their 
application in each particular case. If necessary the 
court may at the request of the prosecuting authority 
prolong the term successively by passing new sentences. 
On the other hand, the Central Prison Administration 
may cease to apply the security measures before expiry 
of the term stipulated by the court or replace severer 
measures by more lenient restrictions (i.e., custody and 
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treatment in an institution by protective arrangements 
outside). The law relating to the application of 
security measures provides that the authorities should 
request the opinion of a medical adviser before 
deciding on the case. The request may, if necessary, 
lead to a renewed psychiatric observation in order to 
provide diagnostic indications for the further treatment 
of the offender. 

By what may be considered an inconsistency in the 
Norwegian penal and penitentiary system, the law has 
failed to make provision for corresponding post- 
sentence examinations of normal offenders serving 
terms of imprisonment and who probably offer better 
changes of rehabilitation. 

(e) There are no statutory objections against calling 
any doctor to a criminal trial to make statements upon 
psychiatric problems. However a selected group of 
psychiatrists (panel) are permanently authorized by 
the Ministry of Justice to act as experts in such cases. 
The public prosecutor preparing a case for trial may 
ask experts of the panel to undertake personality 
examinations. Formal appointment in court is then not 
needed, as would be required if a statement were wanted 
from any other doctor. No arrangements have so far 
been made for the permanent authorization of psycho- 
logists as experts in law cases. In a few exceptional 
cases the psychiatrist has been assisted in his examina- 
tion by a psychologist, but the latter has not yet been 
called upon to act as an expert on his own account. 

Social workers and volunteers performing prelim- 
inary investigations of personality and environment 
etc. are not considered as experts within the meaning 
of the law, but rather as technical assistants to the 
judicial authorities. When a local welfare organiza- 
tion has been asked to undertake the personality 
investigation in a case, the chairman of the organization 
personally selects the investigator among its members. 

(f) The Criminal Procedure Act does not in any way 
prohibit control of the psychiatric examination of the 
offender either by the prosecution or by the defence, 
and discussion may well arise on the findings of the 
experts. The defendant is also permitted to engage 
experts of his own to assist him during trial, although 
he seldom avails himself of this right. ‘Contradictory 
expertise” of forensic psychiatry as known in some 
other countries is unknown in Norwegian criminal 
procedure. However the two psychiatric experts 
appointed in a case are of course not always in agree- 
ment. It has also happened that the members of the 
Forensic Medicine Commission object to the diagnostic 
conclusions submitted by the experts. If the experts 
maintain their opinion, it has happened that a member 
of the Commission appears at the trial in order to state 
the Commission’s view. 
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3. Treatment and after-care of delinquents 


(1) Since January this year* there has been intro- 
duced a system of individual examination of all persons 
committed to security detention. These persons are 
mentally defective and considered likely to be recidivists 
because of their mental state. A psychiatric examina- 
tion has in these cases always preceded conviction. 
The maximum duration of the detention is set down 
in the sentence. The Director of the Prison Ad- 
ministration is authorized to release the inmate at any 
time before expiration of the maximum term when 
a further detention is no longer considered necessary. 


The new examination is carried out in the institution 
by the officers of the institution for the purpose of 
deciding on the kind of treatment which the inmate 
should undergo in the institution, of fixing the time 
for his release and of determining the degree of super- 
vision and other conditions to be applied during the 
probationary period subsequent to release. 

When received at the institution, the inmate is com- 
mitted to a reception unit for a few weeks, where he 
is interviewed by the psychiatrist, the social worker and 
other officers of the institution. In some cases he is 
also subjected to various kinds of tests. Information 
about his earlier life, his family, environment and social 
conditions, his education and work, is collected from 
outside. All the available information is compiled into 
a Reception Report, which is submitted to a board of 
the leading officers of the institution. When the board 
is dealing with the case, the inmate is called upon to 
appear before the board and he may make suggestions 


as to the board’s decisions. 


(2) Persons sentenced to preventive detention are 
received at the same institution and examined in the 
same way. These persons are habitual criminals not 
considered mentally defective. They are sentenced to 
imprisonment and preventive detention, and may be 
transferred from imprisonment to detention when at 
least one third of the term of imprisonment has been 
served. They may be released after a time corre- 
sponding to the term of imprisonment provided for 
in the sentence. The release is decided upon by the 
Director of the Prison Administration. 


(3) Under an Act which has only recently been put 
into force, young offenders between the age of eighteen 
and twenty-three may be sentenced to committal to a 
working school instead of being sentenced to im- 
prisonment. This working school will be opened this 
winter,” and similar examinations will be carried out 


at this school. The committal is for an indefinite 
1 1951. 
2 1952. 








period within certain limits. The examination is 
intended to determine the needs and capabilities of 
the boy and to help the institution to give him a suit- 
able education and vocational training and fix the 
time for his release on parole. 

(4) Persons who are sentenced to imprisonment for 
six months or more are sent to a Central Prison with 
an annexed open camp. There are two further 
institutions, mainly used for inebriety and vagrancy 
cases and other special purposes, to which prisoners 
who are found suitable for treatment in these institu- 
tions may be transferred. They may be released after 
serving two-thirds of their sentence. At the moment 
there are only small possibilities for the institutional 
differentiation of these prisoners. Within the Central 
Prison the differentiation consists mainly in their 
distribution among the cell-blocks according to the 
work to which they are assigned. 

The treatment of the prisoners as regards education, 
training and social rehabilitation, is much the same 
in all these institutions. In determining in which of 
these institutions the person shall serve his sentence, 
the main consideration is the type of work for which 
he is found suited. 

A new psychiatric or social examination of the 
prisoner with a view to determining his work assign- 
ment or other conditions of treatment is usually not 
carried out. If suspicion is felt that the mental state 
of the prisoner needs to be looked into, the psychia- 
trist will examine him and recommend suitable changes 
of treatment. Much care is given to correct physical 
abnormities which are impediments to the prisoner’s 
working ability or prevent his social rehabilitation. 
The prisoners are prevailed upon to let themselves be 
operated on for hernia and other sufferings which may 
have been an encumbrance to them for years. Surgery 
for the improvement of physical appearance is per- 
formed if likely to further social rehabilitation. 

It will be seen that at present there are only few 
possibilities for differentiated treatment of the ordinary 
prisoners, and that individual examinations do not play 
an important role in the treatment programme. The 
system is now under consideration by a Prison Reform 
Committee who is requested to make recommendations 
for introducing a better classification system and who 
also has to consider the introduction of individual 
examinations of prisoners at their reception in the 
institutions. 

(5) The use of the new examination carried out in the 
institution for security and preventive detention is still 
in an experimental stage. These examinations have 
however proved valuable for the selection of suitable 
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work for the inmate and for deciding on his participa. 
tion in the institution’s educational and training faci- 


lities. The establishing of his I.Q. is important for 
these decisions. It has frequently happened that 
during the pre-sentence examination the I.Q. is set too 
low, probably due to the mental pressure under which 
the man has felt himself before conviction. His real 
intelligence level is more easily established under the 
more relaxed conditions in the institution. It is most 
valuable too that his fields of interest should be 
revealed through the examination. This is of im. 
portance for deciding in which kind of work and 
leisure activities he shall be made to participate, as 
correct decisions on these matters help to further social 
rehabilitation. Discovery of the inmate’s mechanical 
aptitude is of importance for his assignment to work 
and for finding out what may be expected from him. 
All these various aspects of the examination have 
shown themselves valuable for the selection of environ- 
ment and work after release. 

The examination may also serve to throw light on 
the causes of the person’s criminality; hereditary or 
environmental factors may be revealed, and the 
examination may help to predict future behaviour and 
thus be of value in deciding whether the detention 
should be prolonged or not, and forming an opinion 
concerning the restrictions to be applied during the 
probationary period. 

These examinations having been in use in this 
country for a short period only, it is not possible at 
the moment to give a further evaluation of their practical 
value. 

(6) The rules governing security and preventive 
detention provide that the examinations shall be revised 
every six months. It is prescribed that the results of 
the treatment shall be examined and alterations in- 
troduced if deemed necessary. At least once a year 
the institution has to submit to the Director of the 
Prison Administration a report giving its evaluation 
of the inmate’s progress and making proposals for his 
release, for replacing detention by more lenient 
measures, or for prolonging the detention. 

(7) In cases of subsequent recidivism, earlier psy- 
chiatric examination reports are laid before the court. 
They are also sent to the institution where the delin- 
quent is serving his new term. Reports on examina 
tions carried out in the institutions where the man 
served his earlier sentence, are usually not given to 
the new institution, but an extract of the person’s 
record containing information about his general 
behaviour, his work, his disciplinary offences etc., is 
sent to the new institution. 
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Portugal * 





I. Methods of scientific examination of offenders 
and of social inquiry 


In Portuguese penal institutions and in certain 
services used for the observation of offenders (such 
as institutes of criminology, special clinics, etc.), the 
methods employed vary, since the facilities for examin- 
ation and inquiry in these establishments are not of the 
same standard. 

In most cases, the staff is inadequate and often of 
those employed some lack the necessary training to 
enable them to apply scientific observation methods 
with the exactitude and breadth that is required. 

In some of the institutions and services these defects 
can to a certain extent be offset by the good will of 
those responsible for studying offenders. 

In order to present a sufficiently accurate picture of 
the facilities existing in Portugal, it would be necessary 
to describe each of the institutions and services where 
offenders are under observation, the staff, the methods 
used by each, etc. 

As it is impossible to produce such a detailed report, 
we shall confine ourselves to a very brief description 
of a state of affairs in which, despite some useful 
features, much remains to be corrected, supplemented 
and improved. 

The observation and examination of offenders are 
conducted mainly in the penal institutions and also in 
the institutes of criminology. The emphasis in the 
latter is chiefly on scientific research, but that does not 
prevent them from providing assistance to the prison 
service in the choice of treatment, rehabilitation and 
the release under supervision of detained persons. 

In certain individual cases, examinations may be 
carried out in special departments, such as clinics, 
hospitals or the Institute of Vocational Guidance. 
This applies more particularly in the case of offenders 
suspected of mental illness. In this respect, there is, 
generally speaking, a fine spirit of co-operation between 
the psychiatric and penal services. The former, in 
addition to examining offenders suspected of mental 
illness or abnormality, provide the prison services with 
information on prisoners who had already undergone 
examination before committal. 

Offenders imprisoned in institutions for long 
sentences or for security measures are invariably 
observed and subjected to examination from different 
points of view, not only upon committal but throughout 


* Transmitted by Mr. José Beleza dos Santos, Professor 
of Criminal Law and Criminology, Faculty of Law, Uni- 
versity of Coimbra. Translated from the French. 


their term of imprisonment. This is the practice 
followed at the Reformatory, in the institution for 
habitual offenders, the central prisons, penitentiaries, 
“penal colonies”, vagrants’ homes, etc. 

In prisons for short-term sentences, or for detention 
pending trial, observation is generally inadequate, 
owing either to insufficient staff or to lack of time. 
Two exceptions must, however, be noted: detained 
persons suspected of suffering from mental illness are 
always examined by psychiatrists; in other cases, if 
the person is detained pending trial and is confined in 
a large institution with a fully-trained staff and 
adequate facilities, observation and inquiry are fre- 
quently carried out through the social services. This 
often provides valuable guidance to the court trying 
the offenders. There have been cases where the 
reports of social workers who have studied the offender, 
his history, his character and even the circumstances of 
the crime have provided useful information for the 
guidance of the court. These reports have enabled 
the judge to form an accurate picture of the offender’s 
character and have even helped to throw light on the 
actions with which the accused person was charged. 
But these are exceptional cases, where information is 
provided by the efforts of social workers without any 
request being made by the courts, except in the case 
of juvenile courts or judges responsible for the 
execution of penalties or security measures. 

The observation of delinquents in penal institutions 
is carried out by: 

(a) The medical officer of the institution; 

(b) Social workers, working in close collaboration 
with the medical officer in the observation of the 
prisoner ; 

(c) Teachers in the institutions of a more directly 
educational nature, such as the training prison (prison- 
école) ; 

(d) In a general manner, by the staff in contact 
with the prisoners, that is to say the Governor, the 
chaplain, head warden and warden. 

Each penal institution has its own medical officer, 
who is required as far as possible to have some know- 
ledge of psychiatry and psychology. When necessary 
he calls in the assistance of specialists or special 
services, such as the psychiatric services. 

There are social workers, of varying value from the 
point of view of training and devotion, attached to 
each of these institutions, some of them possessing a 
very high understanding of their duty and an exceptional 
degree of devotion to it. 











There are no social workers at the disposal of the 
adults’ courts, except in the case of the courts 
responsible for the execution of sentence and safety 
measures, which at present are to be found only at 
Lisbon and Oporto. These latter courts, in addition 
to their social service, have at their disposal the 
services of the penal institutions in these two cities. 

The juvenile courts which can merely be mentioned 
in this report have not only a social service but also 
observation centres. 

Generally speaking, the following points are taken 
into account in the observation of offenders in penal 
institutions: 

I. Study of the prisoner’s previous case history 

(a) Hereditary 

(b) Personal 

(c) The offence, the motives for it and the circum- 
stances under which it was committed. 

II. Study of the character of the offender as it 
emerges and changes during his term in prison or in 
supervised freedom. 

We will now consider these various points in greater 
detail: 

I. (a) As regards heredity, an inquiry is made 
into the offender’s parentage, relatives and children, to 
ascertain whether they have suffered from any diseases 
bearing on the purposes of the observation (nervous or 
mental illness, syphilis, tuberculosis, disturbances of 
the endocrine glands, etc.), or whether they were 
criminals or of abnormal character; 

(b) Efforts are made to obtain the following 
particulars in connexion with other aspects of the case 
history: 

(1) medico-biological (birth, physical and intellectual 
development, endocrine functioning, illnesses, etc.) ; 

(2) psycho-social (economic, family, school arid 
occupational circumstances, reactions of the offender 
in these environments, sexual behaviour, relationships 
with other people, other offences committed and other 
immoral or commendable acts performed) ; 

(c) In connexion with the offence, efforts are made 
to ascertain, as far as possible, not only the facts but 
the motives which lead the offender to commit it, the 
circumstances in which it was committed and its 
repercussions on the social environment. 

The following sources of information are used to 
obtain data concerning the offender’s case history and 
the offence committed by him: 

1. The court record (dossier judiciaire), 

2. Inquiries by the social workers themselves as far 
as they are able. Unfortunately such direct inquiries are 
practicable only in cases where the prisoner’s family 
and the persons and places frequented by him are not 
far from the penal institution to which the social 


service is attached. It is sometimes possible to make 
these inquiries by means of the social service attached 
to other institutions; 

3. Information obtained from authorities or private 
individuals who are in a position to furnish it with a full 
knowledge of the facts (the mayor, priest, schoolmaster, 
neighbours, members of the family, friends, etc.). 

In order to render these investigations as thorough 
and methodical as possible, they are based on three 
questionnaires: 

(a) A general questionnaire, very clearly drafted, 
relating to the details indicated above, always including 
a request for the personal impressions of the person 
replying. 

(b) A special questionnaire addressed to the offen. 
der’s family or persons who have lived near him, 
designed to obtain information on heredity. 

(c) A second special questionnaire intended as a 
basis for future rehabilitation of prisoners from the 
vocational point of view, and designed to reveal the 
qualities or defects shown by the offender in his work 
before imprisonment, and the possibility of placing 
him in the undertaking where he has already been 
employed or in another, as the circumstances require, 

II. In order to obtain an insight into the present 
character of the prisoner, the effect of the sentence on 
him and his reactions, the following methods are used 
in addition to those already enumerated: 

(a) Anthropometric and _ psychological medical 
observations by the penal services and the services 
collaborating with them; 

(b) Direct observation of the behaviour of prisoners 
during different prison activities: at work, at church, 
in the school, etc. The observation covers the books 
chosen for reading, correspondence, the use made of 
free time, replies to questions, spontaneous written or 
oral statements made to the Governor, to the social 
workers, medical officers and others. 

Such observation is carried on by the social workers, 
the prison medical officer and the prison staff 
(Governor, priest, warden, etc.). 

The observation of the offenders is conducted from 
various points of view: 

(a) Somatic, 
either morphological or medical, in order to ascertain 
whether the offender approximates to a certain morpho- 
logical type which would be in keeping with the general 
outline of his psychic life (Kretschmer, Sigaud, Pende, 
etc. classifactions). 

(b) Psychological: 

This inquiry is particularly designed to: 

(1) determine the standard of intelligence (with this 
in view use is made on the psycho-technic side of 
certain tests such as the Terman, Binet-Simon, Pitner- 
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Paterson and others, designed to assess the memory, 
association of ideas, power of reasoning, critical sense, 
possibilities of apprenticeship, etc.) ; 

(2) obtain information on the degree of emotivity 
and affectivity, activity, etc., and to ascertain the type, 
as regards temperament and other matters, to which the 
offender most closely approximates. A check is made 
on the intensity of the primary or secondary functions, 
ie., that which predominates in the mind of the 
offender, and the breadth or narrowness of his field 
of consciousness. In some cases tests such as those of 
Woodworth are used to determine the degree of 
emotivity ; 

(3) obtain information on moral reactions. Direct 
observation and tests are also used for this purpose. 

An adaptation of the Heymans-Wiersma-Le Senne 
system is used in certain institutions as a basis for 
observation in medico-psychological investigation. 

The data obtained by observation, reports, con- 
clusions, and all other details of value in the study of 
the offender, his treatment in the prison and prepara- 
tion for parole or final release, are collected in a file. 

As regards the relative value of the methods used, 
the psychiatric method, particularly in the case of 
offenders suspected of mental illness or abnormality, 
and the medical and psychological observations 
especially designed with a view to ascertaining char- 
acter, are given first place. 

Psychological tests are considered particularly 
valuable in that they suggest and confirm observations 
already made or to be made by other means. A special 
value, however, is attributed to the intelligence tests, 
the results of which are usually confirmed by direct 
observation. Tests designed to assess the moral 
standards of the offender, on the other hand, have 
proved of little value. The conduct of the offender 
submitted to observation by means of these tests has 
frequently contradicted the conclusions reached. 

Direct observation of the offender during imprison- 
ment, supplemented by data on heredity and his life 
previous to imprisonment, with tests used for purposes 
of suggestion, correction or confirmation, would appear 
to be the most effective method in our penal institutions, 
having regard to the staff and the means at their disposal. 

As regards social work in connexion with the ob- 
servation of offenders, the experience of that service 
in our penal institutions justifies the further develop- 
ment and improvement of these services as regards both 
staff and the equipment at their disposal. 

The principal purposes of the observation carried on 
by social workers in our penal institutions are as 
follows: 

1. To assist in the adaptation to prison life and to 
do everything possible to ensure that the term of 








imprisonment may be turned to good advantage as a 
preparation for a well-adjusted life in society; 

2. To form a link between the offender and his 
family, endeavouring as far as possible to watch over 
the latter, particularly if the prisoner has unprotected 
children; 

3. To take the necessary precautions to prevent 
elements external to the prison retarding the moral 
progress of the prisoners. In this connexion, the 
social worker gives the authorities opinions based on 
visits to the prisoners, correspondence etc.; 

4. To prepare for the future placing of the prisoners 
after release, to assist them to find employment and 
the work to which they are best fitted from all points 
of view. 

A woman social worker in a large women’s penal 
institution in Lisbon was responsible for the establish- 
ment of a very good hostel for women who have been in 
prison and an institution where prisoners’ children in 
need of protection are housed and cared for (Casa de 
S. Vicente). 


II. The place of scientific examinations and 
social inquiries in judicial procedure 

The scientific examination of offenders may always 
be ordered during the preliminary investigation of the 
case. If there are doubts as to the mental stability 
of the accused person, such an examination must be 
ordered by the judge before or after sentence is 
pronounced and even while the sentence is being served. 

In practice, courts do not order scientific examina- 
tions of an offender unless there are doubts as to his 
mental health, nor do they stipulate that a social 
inquiry should be carried out. In principle, they 
could do so, but they have not the necessary staff at 
their disposal. It is not customary to request the 
social services in the prisons to carry out such in- 
vestigations if the accused was imprisoned before trial. 
There are, however, exceptional cases where social 
workers on their own initiative send the courts reports 
which may cast some light on the case. 

In the juvenile courts and the courts for the 
execution of sentences and security measures, affairs 
are conducted quite differently. Both types of courts 
have social workers available not only to undertake 
investigations but also to prepare prisoners for life 
after their release, to assist in their finding employ- 
ment and to encourage and guide them. 

The juvenile courts also have observation centres at 
their disposal and the courts for the execution of 
sentences and security measures may use the social 
services of the penal institutions. 

During judicial proceedings, examination of the 
offender is ordered by the judge in charge of the 








preliminary investigation, by the court conducting the 
trial or by the judge responsible for the execution of 
penalties or security measures, either on their own 
initiative or at the request of the prosecution or the 
defence. 

These examinations are carried out by specialists, 
psychiatrists in the case of offenders suspected of 
mental illness or abnormality. Occasionally, if 
absolutely necessary, the offender is placed in a clinic 
or hospital. The judge responsible for the execution 
of penalties or security measures may order observation 
of offenders and the submission of a report by the 
social service of the penal institutions. Sometimes 
special services are called in, such as, for example, the 
Institute of Vocational Guidance in Lisbon. 


The data obtained by examination and investigation 
of offenders may be debated by the defence in all 
courts, even in cases tried before the courts for the 
execution of sentences and security measures. The 
offender must always be defended by legal counsel, even 
before the last-named courts, if it is a question of 
the application of security measures to a dangerous 
offender, or the maintenance or modification of a 
measure already ordered. 


III. Treatment and rehabilitation of convicted 
persons 


A psychiatric examination ordered before or after 
sentence, when there are doubts concerning the mental 
health of the offender, may, either independently or in 
conjunction with other information, result in the 
application of a security measure for an indeterminate 
period if the criminal is dangerous. 


As regards other dangerous offenders who may be 
subjected to security measures, observation and 
investigations are valuable aids in the choice of the 
security measure or any modification of it and for the 
release of the prisoner, who must always be subject to 
supervision by the social service for a certain period. 
The observation and inquiries often provide data upon 
which to determine the conditions of release on parole. 

In all cases where offenders are subjected to security 
measures of confinement because they are dangerous 
(habitual offenders, persons with criminal tendencies, 
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abnormal persons, etc.), the sentence must come up 
for revision at least every two years. 

For the purposes of this revision the judge responsible 
for the execution of sentences or security measures 
endeavours to obtain as much information as possible, 
This is obtained through interrogation of the prisoner 
by the judge in the penal institution, where the judge 
consults both the prison staff and the social service, 
which in case of need undertakes further investigations, 


Conclusions 


In some establishments and services there is a 
competent and devoted staff to undertake the scientific 
examination of offenders and prepare them for 
rehabilitation. 

But there are also many defects. Thus: 

1. With the exception of the juvenile courts and 
those for the execution of sentences and security 
measures, the preliminary investigation and judicial 
decisions concerning offenders are not based on 
sufficient data to provide full knowledge and appraisal 
of the character of the accused. 

2. In penal institutions the observation of prisoners 
and the investigations are often inadequate, owing to 
shortage of staff or their lack of training. Sometimes 
the institutions are old and bad material conditions 
discourage the staff and hamper the observation and 
rehabilitation of prisoners. There are, however, a 
small number of penal institutions and services where 
it may be said that conditions are relatively satisfactory. 

3. The results of the observation of offenders cannot 
always be used as a basis for the choice of the 
appropriate institution, for there are not yet sufficient 
institutions, despite the progress made in recent years, 
which have witnessed the construction of a training 
prison, an institution for habitual offenders and four 
large institutions for ordinary prisoners, among them 
a psychiatric clinic. 

4. There are no properly equipped observation and 
classification centres for offenders. But the need for 
such centres is admitted, although services of this type 
can be obtained, firstly, from the Institutes of Crimino- 
logy under the direction of a lecturer in criminology 
or anthropology, assisted by other specialists, and in 
the second place from the psychiatric prison clinics. 
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Sweden * 


The need to provide the courts and the Prison 
Administration with information on the character and 
circumstances of offenders is generally recognized in 
Sweden. Legislation has sought to meet this need by 
various methods. 

In this report, we shall endeavour to describe three 
kinds of examination which are intended to provide 
information of this nature. 

The law provides that, before passing sentence, the 
court must, in all cases where it seems useful, order an 
investigation into the personal circumstances of the 
accused. The investigation must cover his character, 
circumstances of life and personal situation in general. 
The investigator is required to question the accused, 
visit his home, interrogate his immediate circle and 
thus form a personal opinion of his environment. 

The investigation is compulsory in all cases affecting 
an accused person under twenty-one years of age who 
is under arrest or an accused person over twenty-one 
years of age who is under arrest and may be the 
subject of a conditional sentence. A conditional 
sentence must be preceded by an investigation. The 
same is true in the case of sentencing to an ordinary 
penalty involving deprivation of liberty for six months 
or more, or in the case of committal to a reform 
school. The investigation may, however, be dispensed 
with if the necessary information is already available. 

The investigator makes a written report to the court, 
which must also contain his opinion on the steps which 
would be most conducive to the rehabilitation of the 
defendant. If, as is often the case, he proposes a 
conditional sentence with supervision (Swedish form 
of probation), he must also recommend a supervisor 
and indicate the rules of conduct with which in his 
opinion the accused should comply during the period 
of probation. 

The court is authorized, and in certain cases required, 
to supplement this report by a medical examination. 

A more detailed psychiatric examination is pre- 
scribed for cases where the court deems it likely that 
the accused committed the offence under the influence 
of a mental anomaly depriving him of responsibility 
for his actions, as also for cases where such an 
examination would seem useful in selecting the penalty. 

Whereas all these investigations are prior to sentence, 
the law requires that for any person sentenced to 
ordinary imprisonment for not less than six months or 
any other measure depriving him of liberty, there 
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should be at the beginning of the period of detention 
as complete an investigation as possible of the living 
conditions of the prisoner, his personal development, 
his state of health, his disposition and his education, 
in order to assist the authorities in determining the 
proper treatment. 


After these preliminary remarks on the system now 
in force in Sweden, we shall reply to the questions in 
the “Plan of National Reports” distributed to the 
Rapporteurs. 


I. Methods for the scientific examination of 
offenders and investigation of their social 
environment 


PHYSICAL EXAMINATIONS 


The ordinary physical examination consists of: 
observations regarding the type of constitution, 
secondary sexual characteristics, endocrinological ano- 
malies, defects (no matter how small), examination of 
the circulation, respiration and abdomen, blood and 
urine, and the exploration of the nervous system. 
When the case requires it, the ordinary physical 
examination is supplemented by various special 
examinations. If, for example, an organic disease of 
the central nervous system is suspected, a lumbar 
puncture is made and the spinal fluid analyzed. 

Among other special examinations, mention may be 
made of radiographic and _ electro-cardiographic 
examinations. Sometimes it is necessary to make a 
radiographic examination of the encephalus and the 
skull after insufflating air between the cranial wall and 
the encephalus. Where epilepsy is suspected, electro- 
encephalography may be of great value. 


PsYCHOLOGICAL EXAMINATIONS 


An intelligence test according to a standardized form 
is regularly carried out. The test used is generally 
the “CVB-Test” (a shortened version of the American 
Bellevue Test, remodelled for the Swedish Army). The 
Terman-Merril intelligence test is also used, particularly 
in cases of retarded mentality. There are various tests 
for studying the memory, attention, ethical judgment 
and knowledge of the subject. 

Among the so-called character tests, the Rorschach 
Test is perhaps the most widely used. It supplements 
the exploratory conversations and provides valuable 
information on the tendencies of the offender. The 
Thematic Apperception Test is also used sometimes. 

Graphological analysis is regarded as a method of 








examination which may be of great value. Narco- 
analysis — with the offender’s permission — is some- 
times used to disclose conflicts causing neuroses and 
this examination has proved of curative value. 


II. Judicial procedure 


(a) At what time can they be carried out? 


The investigation of the personal character of the 
accused is ordered by the court as soon as it seems 
advisable to start the investigation. The court can 
order it even before the defendant has been charged, 
if the Public Ministry, the defendant or his counsel 
requests it. If the defendant is arrested, the investiga- 
tion must be ordered immediately. 

The psychiatric examination must not be ordered 
until the court is convinced of the guilt of the 
defendant. 

The examination at the beginning of the period of 
detention must be concluded within one or two months. 


(b) Who may order them? 


The investigation of personality and the psychiatric 
examination are ordered by the court, or by the judge 
if the court does not hold a hearing. 

The examination at the beginning of the period of 
detention is compulsory. 


(c) By whom are they carried out? 


To investigate the accused’s personal circumstances, 
the court (or the judge) appoints a person whom it 
regards as capable. For a number of years there have 
been officers, similar to the English probation officers, 
who are at the disposal of the courts for such duties. 
They are still too few, however, to be used in any save 
exceptional cases. Ordinarily the court is obliged to 
appoint an officer of an after-care or other social 
welfare society, or one of its own officers or even 
a private person who has no special qualifications for 
this type of work. 

The medical examination which in certain cases 
must supplement this investigation is carried out by 
a doctor, if possible a psychiatrist, appointed by the 
court (or the judge). 

The psychiatric examination is carried out by a 
psychiatrist, in a hospital of the Administration of 
Prisons in, the case of a person under detention, or 
otherwise in principle, by a psychiatrist attached to an 
ordinary psychiatric hospital where a section has 
been set aside for such examinations. The accused 
may be committed to the hospital in order to facilitate 
observation. 

The examination at the beginning of the period of 
detention is carried out by the director of the prison 





with the assistance of the doctor attached to the 
institution. It is obviously the latter who has the 
principal task. 


(d) Can the data collected be discussed by the 
defendant? 


Yes, except the data collected from the examination 
at the beginning of the period of detention. The 
counsel and the accused are entitled to read and discuss 
before the court any report submitted to it. 


(e) What use may be made of this information for 
the purposes of justice? 


The investigation of personal circumstances and the 
psychiatric examination help to make it easier for the 
court to choose the appropriate penalty. The second 
of these examinations enables the court to decide 
whether the accused should be regarded as responsible 
for the criminal act which he has committed. The 
investigator responsible for the first examination is 
sometimes called upon to appear before the court to 
give additional information. It is possible also to 
call upon the psychiatrist who has made the psychiatric 
examination, but this is done only rarely. 

Since they do not come within the jurisdiction of 
the Public Ministry, all the investigations in question 
are strictly separated from the investigation into the 


guilt of the accused. 


III. Treatment and rehabilitation of convicted 
persons 


If the accused is sentenced to a penalty or other 
measure involving the deprivation of liberty, it falls to 
the Administration of Prisons to determine his treat- 
ment within the legal limits. It is in order to enable 
the administration to do this that provision is made 
for the examination at the beginning of the period of 
detention. This examination helps in determining 
individual treatment, particularly in the choice of a 
penal establishment suitable to the requirements of 
each special case. The results of the examinations 
previously undergone by the prisoner are used for 
this examination and for the treatment. 

There is no provision for periodic revision of these 
examinations but the administration is free to have the 
prisoner examined by the prison medical officer when- 
ever it deems fit or even to send the prisoner to an 
ordinary hospital for observation and treatment. 
During his term in the prison, the prisoner is under 
continuous observation by the staff. 

Conditional release comes within the province of the 
Central Directorate of Prisons, or of special commis- 
sions in the case of measures for an indeterminate 
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period, in all cases where it is not compulsory (it is in 
fact compulsory after five-sixths of the sentence for all 
persons sentenced to six months’ imprisonment or 
more). In making their decision, the Central 
Directorate and the commissions use the reports of the 
prison staff on the conduct of the prisoner and the 
reports on the examinations which he has undergone. 
Preparation is made for any release, whether con- 
ditional or not, by the Director of the establishment, 
who seeks appropriate work for the prisoner, organizes 
prisoners’ aid, etc. The reports on the examinations 
carried out are available to him for his information. 
After each conditional release the report on the 
examination into personal circumstances is made 


Switzerland * 


Preliminary observation 


1. Under the Swiss federal system, only the substantive 
law has been made uniform for the whole country 
while, in general, the procedure and law of enforcement 
fall within the competence of the twenty-five federated 
States. This report having to be submitted at short 
notice, its authors were unable to assemble complete 
documentation on the scientific examination of 
offenders, particularly since they could not obtain the 
information requested in time. Nevertheless, they feel 
that the report gives a fairly accurate picture of the 
situation in Switzerland. 


Legislation 


2. It should be pointed out by way of introduction that 
the Swiss Penal Code, which was drawn up at a time 
when it was fashionable to make the punishment fit 
the offender, took the character of the offender very 
much into account whenever it was able to influence 
the choice or the execution of a sentence. 


The provisions of the special law applicable to 
juveniles (six to eighteen years) (Penal Code, articles 
82 to 99) are entirely based on the personal situation 
of the offender. 

The legislator has not gone so far in the case of 
adults, but, there too, the offender’s character is taken 
into account: 


* Transmitted by Mr. F. Clerc, Professor of Criminal 
Law and Procedure, University of Neuchatel. Translated 
from the French. 


available to the probation officer who is responsible for 
supervising aid to the prisoner. (Direct supervision 
of the released prisoner is in general entrusted to a 
private person). 

After a conditional sentence with supervision, the 
report on the personal circumstances of the offender 
is also handed over to the probation officer. 

In the case of a recidivist, an effort is made to obtain 
the information in previous reports, generally speaking, 
however, no organized use is made of these reports. 
The result is that the extent to which they are used 
varies. Up to a certain point, it is possible to dispense 
with an examination when the offender has already 
been subjected to it shortly before. 


(1) In determining the question of criminal respon- 
sibility (culpabilité) in the legal sense (mental state, 
motives, bad character, etc.). 

(2) In applying the penalty which must, in all 
fairness, be determined having regard to the degree 
of responsibility of the offender and his personal 
circumstances. The rules for determining the severity 
of penalties in general (article 63) and fines in 
particular (article 48, paragraph 2) are very character- 
istic of this. 

(3) In the imposition of measures other than 
penalties, when a penalty proves ineffective on account 
of the personal condition of the convicted person. The 
security measures applicable to abnormal persons 
(articles 14 to 17) and to inveterate recidivists, persons 
prone to idleness but who can be taught to work, 
drunkards and drug addicts (articles 42 to 45) may 
be cited as an example. 

(4) In executing these measures, since the Code says 
that sentences of confinement for a certain length of 
time are designed to improve the prisoner education- 
ally and prepare him for return to civil life (article 37). 

3. From this brief legislative survey, it is clear that, 
since the judge or the persons responsible for the 
enforcement of the sentence are bound, at least in 
certain circumstances, to take the offender’s character 
into account, they must take steps to gain some know- 
ledge of it. 

In this connexion, the federal legislator felt that the 
proper application of the basic law was so closely 
connected with the rules of procedure that he did not 
hesitate to include in the Penal Code itself certain 
provisions, considered to be absolutely indispensable, 








stating exactly when and how information on the 
offender’s character was to be obtained. 

First, the judge may inspect the penal register 
(casier judiciaire), which is always transmitted to him 
in full with a mention of the entries that have been 
expunged, “in cases where the person about whom 
information is requested is the accused in the trial”. 

If the judge has the slightest doubts about the 
mental condition of the accused, he must immediately 
order an expert examination to be made. The Federal 
Court is very strict about this and does not allow the 
judge to evade this formality either on grounds of 
economy or because he was not asked to have an 
expert examination made (Arréts du Tribunal Fédéral 
71 IV 190; 72 IV 59; cf. article 13). 

If the convicted person is to be sentenced to detention 
in a labour training establishment, the judge is obliged, 
under article 43 of the Code, to cause the offender to 
be physically and mentally examined beforehand and 
his aptitude for work to be investigated and he must 
obtain accurate information on his education and 
record. 

While this inquiry in personam is not made so 
extensively in the case of adults, except for those 
who may be sent to a labour training establishment 
(maison d’éducation au travail), it forms, as might be 
expected, an essential part of the procedure applied to 
juvenile delinquents; articles 83 and 90 of the Penal 
Code provide that the competent authorities shall if 
necessary obtain information on the behaviour, 
education and circumstances of the juvenile; they may 
also call for reports or expert advice on his physical 
and mental condition and even order him to be placed 
“under observation for a specified period”. 

4. It is seen thus that the Penal Code does not 
provide for a general and systematic inquiry into the 
offender’s character comparable to that necessary in 
other countries for drawing up a “personal file”. 
Under Swiss law a personal examination is carried out 
only when it is necessary in order to ascertain certain 
personal circumstances which may determine the 
decision to be taken in respect of the offender. For 
political reasons, i.e., to respect the autonomy of the 
federated States in matters of procedure and execution, 
the Federal legislator has gone no further. It should 
be noted, furthermore, that he has been content to give 
an indication of the purposes to be achieved and has 
done no more than outline the methods to be used, 
without going into detail. 

Logically, therefore, it is in the individual legislation 
of each of the federated States that we must seek the 
essential additional rules governing the way in which 
the character of an offender is to be determined. 





Unfortunately, in Switzerland, as in some other 
States (see Roux, “La Réforme de la Procédure 
Pénale” in the Revue Internationale de droit Pénal, 
1938, no. 1, p. 8) penal procedure lags somewhat 
behind the substantive law. 

Although the legislators of the cantons have made 
the necessary provision for the scientific examination 
of juvenile offenders because child welfare needs in 
Switzerland have long since led to the development of 
services for juveniles (see Veillard, Les tribunaux de 
Penfance et leurs services auxiliaires en Suisse, Lau- 
sanne, 1951, page 4 onwards) it would appear that in 
the case of adults no attempt has been made in the 
laws of procedure to allow for the effects of a new law 
whereby the role of the judge is no longer limited to 
establishing the offence and determining the offender, 
but includes the obligation to throw light upon the 
character of the offender. 

Of course, as we shall point out later, there are 
certain exceptions to this rule. It may be added that, 
since in Switzerland the laws of procedure are devoid 
of any “formalism”, the texts, which give the judge 
wide powers to “ascertain the truth”, can generally be 
interpreted as giving him the right to extend the 
investigation to the character of the offender and his 
social environment. 

For the sake of clarity, we shall consider first the 
inquiry in personam before sentence and, secondly, 
after sentence since these two types of examination 
would seem to serve different ends. 


The inquiry in personam before sentence 


5. Since the judge must take the offender’s character 
into account in deciding his case, what methods are 
used to obtain objective information concerning the 
personality of the accused? 

The laws of procedure provide only a very inade- 
quate reply to this question; they indicate that the 
examination must also take into account “personal 
circumstances which may prove decisive in determining 
the way in which the law is to be applied” (Neuchatel, for 
example), or they extend the interrogation to include 
questions on the “personal conditions” of the accused 
(Zurich, for example). This inadequacy is no obstacle, 
however, since the judge has only to resort to the 
methods which the law allows him to employ in the 
investigation of the offence itself. 

6. The first and most economical method is inter- 
rogation of the person concerned. As early as the 
Federal Military Procedure Act of 1889, the examining 
judge was bound, at the first questioning, to ask the 
accused to tell him about his “personal circumstances”, 
which would include an account of his life, information 
about his family and his means and about his previous 
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criminal record. In many cantons, the file contains 
information of this type compiled from statements 
made by the accused. 

7. Obviously, however, such information is valuable 
only if verified. The judge has several methods of 
checking at his disposal, the most usual being the 
testimony of persons who know the accused although 
they did not witness the offence. Many cantonal 
laws specifically embody this procedure for cases 
relating to juveniles. In the case of adults, there is 
nothing to prevent this procedure from being followed 
once “character witnesses” are allowed. 

8. A social examination is also possible; it could be 
carried out by the police or by other authorities, 
particularly when a juvenile is involved. A police 
investigation is quite common; detailed and systematic 
rules for such an investigation have been drawn up (Cf. 
Revue pénale suisse, Volume 62, pages 212 to 215) and 
adopted, or adapted, by several cantons (Berne, Zurich, 
Vaud). The courts, however, do not always take 
these investigations into account if they are challenged 
by the defendant, because the police or auxiliary 
services sometimes fail to disclose the source of their 
information. 

9. When technical information is required, the judge 
may have recourse to an expert examination, which 
may bear on a number of different points. 


The most usual is that concerning the mental 
condition of the accused, in order to determine the 
question of responsibility. The canton of Fribourg 
provides for an expert mental examination of this type 
in all criminal cases, but in other cantons it is ordered 
only when necessary. The examination is generally 
conducted along the traditional or classic lines. 

We have already drawn attention to the special 
examination to which persons who may be detained in 
labour training establishments are subjected; such an 
expert examination includes a physical examination 
(general medical examination), a mental examination 
(scholastic, psycho-motor and psycho-sensory tests), and 
a study of social environment and vocational aptitudes, 
undertaken with the assistance of vocational guidance 
experts. 

10. So far, we have been speaking of measures to 
provide the judge with information on certain specific 
points. A complete investigation into the character of 
the offender is quite conceivable, even for adults, 
although provision for it has been made only in the 
case of juveniles. This is what is called “observation” 
in Switzerland, and it is carried out by a team composed 
of a psychiatrist, a psychologist, a social worker and a 
police inspector; the report is generally compiled by the 
psychiatric expert and is a synthesis of the comments 





of the other members. Such observation may be 
carried out while the person is either an out-patient or 
an ordinary patient of the institution. 

1l. Turning now to the question of judicial pro- 
cedure, we must reiterate that in this report we can 
give only a very general indication of the trends to be 
observed in the twenty-seven codes of procedure now 
in force in Switzerland. 

12, The various methods of investigation which we 
have just described may be ordered, whatever the 
circumstances, whenever the judge deems it necessary 
to know something of the personal circumstances of the 
accused. If the examining judge did not feel called 
upon to include certain personal details which the trial 
judge may consider necessary before passing sentence, 
he may defer the pronouncement of sentence, if necessary 
suspending proceedings, to allow an additional examina- 
tion to be made. This procedure is provided for in the 
Penal Code (article 13) in regard to expert mental 
examinations and the same procedure could doubtless 
be followed for other types of personal examination. 

13. Since the purpose of obtaining personal inform- 
ation is to assist the judge in making his decision, it 
is for him to order the inquiry in personam and it is 
immaterial whether he does so during the preliminary 
examination or during the trial. 

14. As for the question who should carry out the 
inquiry in personam, observation or expert examination, 
we have already answered that by drawing attention to 
the dominant part played by the judge in all matters 
which are not exclusively technical. It should be noted 
that since several cantons have appointed special judges 
for the children’s courts, they soon become familiar 
with such “personal” examinations. In the case of 
juveniles the judge has the additional help of special 
services, which have been established not only for the 
requirements of criminal investigations but for every- 
thing connected with the welfare of juveniles. Several 
cantons have services for juveniles and well-equipped 
medical-pedagogic centres which can undertake the type 
of observation we have described above. Nevertheless, 
in cantons which have a low rate of crime, such services 
do not exist and the judge is obliged to seek local help 
in each particular case. Our legislation facilitates this 
unrestricted quest of advisers and experts in that it 
leaves the judge every freedom in selecting his sources 
of information. 

It should perhaps be added that if the expert 
examination or observations calls for a brief detention 
of the person concerned, it is generally done in a 
hospital (or home for the mentally deranged) in the 
case of adults, while for juveniles a number of “observ- 
ation homes” have been set up here and there, with the 
assistance of the public education authorities. 








Some cantons, the Ticino, for example, prescribe a 
maximum period for the completion of such “observ- 
ations’, at least in the case of adults. 

15. It should be noted that in the case of adults 
Swiss legislation is silent on the communication of the 
results of the personal examination to the defending 
counsel. As the reports are included in the file, the 
defending counsel will certainly see them, which is 
commendable, since he may wish to challenge them. 
The accused is likewise entitled to see his file and he 
therefore has an opportunity of finding out what has 
been said about his “character”. This is not always a 
good thing and one canton recently adopted a provision 
which is comparatively new in Switzerland: “If the 
findings of a medical expert may be harmful to the 
health of the accused person, the President (of the 
Court) may order the accused to be removed when 
these findings are discussed” (Neuchatel, Code of Penal 
Procedure, Article 199, paragraph (2)). 

This is an application of the principle which has long 
been recognized in several cantons with regard to 
juveniles who may be removed during the hearing of 
witnesses and persons called upon to give the judge 
information on the character of the accused, his parents 
or his defending counsel. This rule is obviously based 
on the need to be able to speak freely of the juvenile 
without thereby jeopardizing his rehabilitation. The 
defending counsel, however, is always present and is 
entitled to be informed of all the information submitted 
to the judge. 

16. With reference to the use that might be made 
of such information, it should be noted that since 
the law does not forbid, but rather prescribes, that the 
past record of the accused shall be taken into account 
the personal examination is included in the files. 
Apparently there has never been any suggestion in 
Switzerland that such information should be removed 
from the files. 


The inquiry in personam in the carrying out 
of the sentence 


17. The primary purpose of a character investigation 
is to enable the judge to take his decision. Obviously, 
however, it is to the interest of the authorities 
responsible for carrying out the sentence to know some- 
thing of the convicted person’s character, so that they 
can apply the prison régime to him intelligently. 

A questionnaire was sent to twenty-two institutions 
with a view to discovering what steps were taken to 
investigate a convicted person’s character as a guide to 
the application of the prison régime and, in particular 
what practical conclusions could be drawn from scien- 
tific examinations in determining “prison treatment”. 
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Only nine replies have been received but they are from 
the largest institutions. These replies are mostly rather 
disconcerting; some are very sceptical about the value 
of a “scientific examination”, probably because the 
means for carrying out the individual treatment such 
examinations would call for do not exist in Switzerland, 
To be frank, however, it would appear that the 
importance of such examinations has not yet been 
understood by all and that the authorities still cling to 
the old idea of “prisons” as opposed to the modern idea 
of “institutions for re-education”. 

18. This does not mean that the character of the 
prisoner is not of the utmost concern to the directors 
of penal institutions if only from the point of view of 
enabling them to make the best of the prisoner and 
there particularly to take the necessary steps to avoid 
subjecting him to too violent a shock, which would 
be very detrimental to the smooth running of the 
institution. 

In fact, the authorities in charge of penal institutions 
everywhere do their best to know the persons in their 
charge and to collect information about them, to enable 
them to establish “personal files” for the use of the 
institution. 

19. What are the sources of their information? 


As usual, their information is primarily obtained 
from the court record (dossier judiciaire) which is 
transmitted to the director of the institution and is 
generally examined by him in person. 

Secondly, information on the prisoner can be 
obtained from the observations of the staff, from 
reading his correspondence and from contacts with his 
relatives. 

Lastly, medical information on the prisoner is 
available, since he is usually submitted to a general 
medical examination when he enters the institution, at 
least if he is going to serve a long sentence. 


20. While that is usually the extent of the “penal” 
examination of the prisoner’s character, additional 
examinations are often carried out, if necessary, in par- 
ticular cases. These additional examinations generally 
concern the psychological condition of the prisoner. 
Of course, when a prisoner has been subjected to a 
psychiatric examination during the judicial proceedings, 
the resulting information is taken into account. Several 
institutions, however, have a psychiatric department, to 
which the prison authorities have recourse whenever 
they consider it advisable; such departments are 
“auxiliary”, or secondary, and do not play the decisive 
part in the treatment of offenders assigned to them in 
other countries. As we have already noted, the 
directors of several penal institutions are still somewhat 
sceptical regarding “scientific” procedure. 
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There are exceptions, however. In the Ticino, for 
example, the idea of giving all prisoners a psychiatric, 
psychological and physiological examination is under 
consideration but this reform will not take effect until 
the new prison at Gondo has been built. Elsewhere, 
scientific examination is limited to a medical and some- 
times a psychiatric examination; a psychological 
examination is included only in very rare cases. 

We were unable to obtain any detailed information 
about the method used in these examinations in time 
to include it in this report. Each consultant apparently 
applies his own methods and the prison administration 
allows him full latitude. 

21. The use made of the information obtained from 
the various types of examination is rather limited. 

Generally speaking, as we have already implied, it 
is used to put the prisoner’s term in prison to the best 
possible use. The directors of penal institutions point 
out that the lack of skilled personnel and equipment 
make it quite impossible for them to provide really 
individual therapy. 

In special cases, a “scientific” examination (in the 
sense outlined in paragraph 20) is made mainly when 
there is some question of transferring the prisoner to 
another establishment or of conditional release. There 
too, however, it depends on each individual case. A 
further “scientific” examination (paragraph 20) is 
sometimes made while the sentence is being served, if 
some sort of check seems necessary. 

We must repeat that there is no systematic organiza- 
tion of that matter, which is left to the discretion of 
the director of the institution, who is in a position 
to know each of the prisoners personally, since Swiss 
prisons do not generally have a very large number of 
inmates. 

22. There is little to say about the use made of 


Turkey * 


information obtained from “penal” examinations in the 
case of recidivists: should a prisoner return to the 
same institution, the personal file compiled during his 
previous stay would doubtless be used. The co-opera- 
tion which exists between the directors of the various 
institutions might lead to the “personal file” of an 
offender previously imprisoned elsewhere being sub- 
mitted to another institution. It should be noted, how- 
ever, that “personal files” (dossiers de personnalité) 
such as exist in Belgium are unknown in Switzerland; 
neither are there any anthropological departments in 
the penal institutions. 

While such “personal files” are quite conceivable 
and could easily be compiled and transferred to the 
institution where the prisoner is detained, it would be 
far harder to set up anthropological departments since 
the institutions accommodate comparatively few 
inmates and prison administration is still completely 
decentralized. 


Final observation 


23. This is intended merely as a brief informative 
survey. It is not for us to pass judgment on the 
existing institutions. Nevertheless, we may perhaps 
point out that, whereas the Penal Code devotes con- 
siderable attention to the offender’s “character”, it 
would not appear to have had much effect from the 
point of view of procedure or of the carrying out of 
sentences. Moreover, the Penal Code in force since 
1942 has proved somewhat impractical and its prison 
system rather too rigid. The question of revising those 
aspects of the Code in the fairly near future is being 
seriously considered. When that revision is under- 
taken, the question of personal examinations as a guide 
to treatment could be taken up again and the matter 
could perhaps be organized more systematically. 


BRIEF DESCRIPTION OF THE SYSTEM OF SCIENTIFIC EXAMINATION OF 
DELINQUENTS APPLIED IN TURKEY 


Turkish legislation makes no provision for a special 
system of scientific examination of the personality and 
social environment of delinquents. But the principle 
of making the penalty fit the individual on which our 
penal system is based, inevitably entails frequent 


* Transmitted by Mr. Resat Tesal, Deputy Director- 
General of Penal Affairs, Ministry of Justice, Turkey. 
Translated from the French. 
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investigations of this sort by the courts. Thus, articles 
46 and 47 of the Turkish Penal Code on the appraisal 
of the prisoner’s mental state, and of articles 53 et seq. 
respecting juvenile delinquents and deaf-mutes require 
a thorough medico-psychiatric personality examination 
and often an investigation of the social environment 
(for example, when a child delinquent is to be returned 
to his parents, the court must investigate the latters’ 








social circumstances as a matter of course). The 
Turkish Penal Code is to be revised in the near future, 
with special reference to the execution of sentences. 
A new child welfare bill, providing in particular for 
the establishment of juvenile courts, will be placed 
before Parliament shortly. 

The courts must similarly undertake investigations if 
they are to exercise the right of discretion vested in 
them by the Code (article 59) with regard to the length 
of sentence. An offender may not in fact be granted any 
mitigation of his sentence unless there are valid grounds 
for such action relating more particularly to his 
personality or to the influence of his environment. 

The following are some further examples of statutory 
provisions which may entail such investigations: 

(1) Article 89 of the Penal Code relating to the 
suspended sentence (sursis), which lays down that the 
sentence may be suspended only when the court has 
satisfied itself that the prisoner’s past history and 
personal and moral character will act as an effective 
bar to the commission of new offences. A study of 
the offender’s personality and an investigation of the 
environment to which he will return seem essential for 
that purpose. 

(2) Article 16 of the Code on conditional release, and 
the provisional article on the transfer of prisoners with 
a record of good conduct in ordinary prisons to labour 
training institutions. The conditions and procedure 
for such transfers will be dealt with later. 

(3) Articles 121 et seg. on readaptation and social 
rehabilitation are also likely to entail a personality 
examination and a study of the social environment. 
Under these articles the court is required to ascertain 
whether the prisoner’s personal improvement is or is 
not sufficiently advanced to permit him the enjoyment 
of the social amenities of which he was deprived by his 
conviction; hence the desirability of studying the 
environment into which the rehabilitated offender is to 
be reintroduced. 

(4) Article 159 of the Code deals with offences 
against the nation and the government and lays down 
that such offences may not be tried except by authoriza. 
tion of the Ministry of Justice. Before granting such 
authority, the Ministry investigates, inter alia, the 
prisoner’s personality and social environment. The 
courts may conduct similar investigations in trying 
cases of disorderly conduct or assault and battery. 

(5) Lastly, article 573 of the Code prescribes that 
chronic alcoholics shall be subjected to medico-psy- 
chiatric examination. 

It should be noted that there are many other legal 
provisions of a penal character which may give the 
courts an opportunity of undertaking investigations into 
the personality and social environment of delinquents. 


The techniques employed in the personality examina- 
tion are mainly those of general medicine and psycho. 
logy. Unfortunately, we have no teams of trained 
social workers to study the social environment. The 
courts must avail themselves of the services of the 
judicial and morals police, and of certain scientific 
institutes such as the institute of forensic medicine and 
the criminological institutes of Istanbul and Ankara, 
Great value is attached to these examinations and studies, 
The law permits the exercise of considerable discretion 
in this respect, and their results may have an appreci- 
able influence on the determination of delinquency and 
on the severity of the sentence imposed. 

Under Turkish law, these investigations may be 
undertaken at any stage, preparatory or final, of the 
judicial proceedings. Thus, the prosecutor in charge 
of the preliminary inquiry or the investigating 
magistrate may conduct both a personality examination 
of the accused and a sociological study of his environ. 
ment. The evaluation of the findings and the right to 
order a more thorough investigation or inquiries in 
some other direction, should new factors arising during 
the trial make this necessary, rest, however, with the 
court called upon to pass on the substance of the case, 

Under Turkish law the defence is entitled to contest 
all evidence brought out during the trial. Accordingly, 
the results of the scientific personality examination of 
the accused and of the study of his social environment 
may be challenged, provided that the discussion is 
confined to the scientific plane. 

Such results are used solely for the purpose of deter- 
mining guilt or deciding the penalty to be imposed. 
In concluding this section of the summary, dealing with 
the scientific and judicial aspects of the subject, it 
should be pointed out that the law leaves it to the 
judge’s own good sense and skill to take the necessary 
precautions to keep these investigations separate from 
the main inquiry. 

The various administrative questions which arise 
may be summed up as follows: 

(1) The treatment of the prisoner at the time when 
the sentence is put into effect. 

(2) His treatment, with special reference to the 
serving of his sentence and his subsequent social 
readaptation. 

(3) The procedure for determining the prison treat- 
ment and the personal and sociological observation of 
the prisoner during this treatment. 

(4) The machinery for determining this treatment, 
findings of the observation conducted with a view to 
the prisoner’s social readaptation and the order for his 
release. 

(5) Supervision in cases of recidivism. 
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It should first be pointed out that no serious attempt 
was made in Turkey to tackle the problem of the treat- 
ment of offenders—a problem studied and solved for 
more than two hundred and fifty years in the West— 
until after the establishment of the democratic régime, 
so that it has been studied for twenty-five years at 
most; the whole burden of the work to be done in this 
field therefore falls on the younger generation. That 
is why progress has been somewhat slow, if sure. 


Let us now review the five administrative stages in 
relation to our legislation: 


(1) The treatment to which the prisoner is to be 
subjected at the time when the sentence is put into 
effect is prescribed in articles 71 et seq. of our Regula- 
tions for Penal Institutions. Under these provisions, 
the committal of convicted persons to prison takes the 
following course. The convicted person is taken to 
the prison on the completion of certain preliminary 
formalities. Particulars of the money and articles in 
his possession are usually entered in a register. After 
being medically examined, receiving any hygienic care 
required and donning prison clothes, he is taken before 
the director of the institution, who has a talk with him. 
As this talk is mainly concerned with the nature of the 
offence, its effect should be to awaken the prisoner’s 
conscience. 


(2) If the prisoner is illiterate, he must learn to read 
and write and attend the classes given for this purpose. 
These classes will provide him at best with the 
equivalent of an elementary education. In the labour 
training institutions, the prisoner works in the shops 
when he is not in class. Activities, such as carpentry, 
shoe-making and tailoring, are chosen for the purpose 


United Kingdom* 


Preface 


1. Offenders who are insane or mentally deficient to 
a degree that warrants their removal to a mental hospital 
or to an institution for mental defectives are not 
considered in this statement. For the rest, apart from 
a fine or discharge (either absolutely or on condition 
to commit no offence for up to twelve months), the 


* Transmitted by Mr. L. W. Fox, Chairman, Prison 
Commission for England and Wales. This statement de- 
scribes the position in England and Wales. The same 
Principles are applied in Scotland, but there are some 
differences in their application. 
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of equipping the prisoner with a skill that will enable 
him to ply an honest trade on his return to society. 

(3) The prisoner is placed under observation so that 
his behaviour and improvement can be watched. When 
he has served at least one quarter of his sentence, he 
may be transferred, under the regulations in force, to 
a labour penal training institution in order to benefit 
by the system of gradual release. These institutions 
are of two kinds—industrial and agricultural. In such 
institutions the prisoner is not supervised by a warden 
and works in freedom. In institutions in which the 
term begins after the third stage, three days of deten- 
tion correspond to four days of imprisonment and in 
the fourth stage, one day corresponds to two days 
imprisonment so that the prisoner will have served half 
his sentence when he reaches the fourth stage and will 
be able to apply for conditional release. Evidence of 
good conduct is required for transfer to these institu- 
tions, for a transfer from one period to the next or for 
conditional release. 

(4) A committee in the institution passes on the 
prisoner’s good conduct and on the advisability of his 
conditional release, but it is for the court which 
originally imposed the sentence to issue the order for 
conditional release. 

(5) Since after-care societies have not yet been 
established in Turkey, the convicted person cannot 
obtain after-care outside the penal institution. Since, 
however, nine-tenths of our convicted persons are 
farmers and people working on the land, they return to 
their usual work. If a convicted person breaks the law 
again after being conditionally released, the order for 
his release is rescinded and he must serve whatever part 
of the term was remitted. 


courts have power to use any one of the following 
methods of treatment: 

(a) Probation. Under the supervision of a proba- 
tion officer for one to three years. There is at least 
one man and one woman probation officer attached to 
each court. The offender must comply with any 
requirements laid down by the court (e.g., that he shall 
live in a specified place, or that he shall undergo treat- 
ment for his mental condition) and, unless he is under 
fourteen years of age, he must be willing to accept these 
conditions before he may be put on probation. 

(b) Borstal training. For offenders between sixteen 











and twenty-one years of age. This involves training 
in an institution for a period whose length (between 
the limits of nine months and three years) is determined 
by the prison administration, and then freedom under 
supervision until four years from the date of sentence. 

(c) Imprisonment. For any period specified by the 
court from five days to life, subject to the maximum 
period fixed by law for the offence. 

For persistent offenders only: 

(d) Corrective training. A sentence of not less than 
two or more than four years’ corrective training may 
be passed on an offender convicted of a serious offence 
who is twenty-one years of age or more and who has 
previously been convicted at least twice since the age 
of seventeen of serious offences. 

(e) Preventive detention. A sentence of not less 
than five or more than fourteen years’ preventive 
detention may be passed on an offender convicted of 
a serious offence who is thirty years of age or more, 
who has previously been convicted at least three times 
since the age of seventeen of serious offences, and who 
was on at least two of those occasions sentenced to 
Borstal training, imprisonment or corrective training. 

2. The sentence of imprisonment is a ‘single sentence’ 
(peine unique). The court which passes sentence can 
order no classification or differentiation of treatment: 
these matters are left to the prison administration, 
subject to the statutory Prison Rules. 

3. Subject to what is said in the next paragraph 
about preventive detention any sentence of detention 
except Borstal training must be for a definitive period 
fixed by the court at the time when sentence is passed. 

4. The law provides that a prisoner serving a sentence 
of imprisonment, corrective training or preventive 
detention may by good conduct earn a remission of a 
fixed portion of his sentence, and he is released when 
he has earned that remission. In sentences of pre- 
ventive detention, however, selected prisoners may earn 
a larger remission and thus obtain earlier release (see 
paragraph 23). 

5. It follows that when the court has passed a sentence 
of detention in a correctional institution it is functus 
officio, and has no further control over or interest in 
either the treatment of the offender or the date of his 
discharge. 

6. Offenders sentenced to Borstal training, young 
offenders (i.e., those under twenty-one years of age on 
conviction) who have been sentenced to imprisonment 
for three months or more, and al who have been 
sentenced to corrective training or preventive detention 
are released on conditions which remain in force to the 
end of the period of the sentence: during this period 
they are under the supervision of the Central After-care 
Association. 


1. Methods of scientific examination of offenders 
and of inquiry into their social background 


SOCIAL INVESTIGATIONS 


7. The police put before the court, after conviction 
and before sentence, what they know about the 
offender’s past history including his education, employ. 
ment, home circumstances, previous convictions, and 
anything known in his favour. 

8. The probation officer, who is an officer of the 
court makes, where required, the trained investigator’s 
assessment of personalities and attitudes and of 
emotional and material conditions in the home. This 
is based on information obtained by personal interview 
with members of the family, employers, schools, clinics, 
the police and any other social agencies who may have 
dealt previously with the offender. 


9. The prison and Borstal staffs include: 


(a) Qualified women social workers employed at the 
Borstal reception centres (see paragraph 21). They 
visit the homes and families of the offenders as 
necessary. 

(b) Psychiatric social workers (women) attached to 
the psychiatric clinics mentioned in paragraph 24, 
They assist the medical officers by preparing social 
case-histories and otherwise as necessary. 

(c) Welfare Officers of the local Discharged 
Prisoners’ Aid Society at each local prison. They are 
full-time workers only at the larger prisons, and are 
not professionally trained social workers. At regional 
prisons for men there is a full-time welfare officer 
who is an employee of the Central After-care Associa- 
tion. These welfare officers are primarily concerned 
with resettlement and after-care, but also give general 
social assistance to prisoners during their sentences. 
The field-work in after-care of the classes mentioned in 
paragraph 6 is a duty of probation officers. 


SCIENTIFIC INVESTIGATIONS 


10. As soon as a prisoner is received into prison, 
whether before or after trial, he is medically examined. 
A special psychiatric examination is not made at this 
stage but the prisoner is put under skilled mental 
observation if his offence, history or behaviour suggest 
that he may be in any way mentally abnormal. If the 
trial has not taken place, the prison doctor is free to 
submit a medical and psychiatric report to the court if 
he has found serious mental defect or disease, any 
lesser psychiatric abnormality that might affect the 
prisoner’s culpability, or any gross physical disease or 
abnormality that might have a bearing on the case. 
Otherwise the results of the examination are not placed 
before the court except upon request. 
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11. If the court remands the prisoner in custody and 
asks for a medical report, the prison doctor prepares 
it after carrying out a thorough general medical 
examination, including when necessary X-ray, blood or 
other special examinations. If there is any suggestion 
of mental abnormality, a psychiatric investigation is 
made, based on observation in hospital rooms or wards 
where the prisoner is under the constant care and 
supervision of trained hospital officers who make full 
reports on his demeanour, moods, behaviour and 
conversation. The psychiatric examination is con- 
ducted by experienced prison doctors well versed in 
forensic psychiatry, and may be extended to include 
such specialized procedures as electroencephalography. 
Inquiry may be made into home and family back- 
grounds by psychiatric or other social workers and the 
doctor may himself interview the offender’s relatives: 
at the larger prisons he is assisted by psychologists and 
psychological testers. Where psychologists are not in 
post the doctor includes psychological tests in his 
psychiatric examination. Anthropometric methods are 
not ordinarily used. 

12. Where an offender is not certifiable as of 
unsound mind or mentally defective but his mental 
condition is such as requires and may be susceptible 
to treatment, a probation order may be made with 
a requirement that he shall submit to a specified kind 
of treatment. The examination for this purpose may 
be made either by a prison psychiatrist or by a psychia- 
trist working under the Health Service according to 
whether the accused is remanded in custody or on bail. 
The psychiatrist’s report specifies the treatment which 
is thought to be applicable and names the institiition 
or the medical practitioner prepared to accept the 
offender as a patient. 


2. Judicial procedure 
At what stage are the investigations made? 


13. Investigations ordered by the court — both 
scientific and social — are usually made after a finding 
of guilt and before the court has decided on sentence, 
though police information is obtained before the trial 
and the probation officer may also make inquiries 
before the trial, e.g., because he has been approached 
by relatives or because he has reason to think that the 
court will ask him for a report. At whatever stage the 
investigations are made, they are not brought to the 
notice of the court before the offender has been found 
guilty unless there is reason to think that he is insane 
or mentally deficient. 


Who has power to order them? 


14, Only the court has power to order investigations 
to be made and all courts have power to adjourn the 


hearing of a case after the offender has been convicted 
and before he has been sentenced to enable inquiries 
to be made and, in particular, inquiries as to physical 
or mental condition. The power is freely used, 
especially for men offenders who are under twenty-one 
years of age and for woman of all ages. Where the 
offender is under seventeen years of age, a juvenile 
court must, in all but trivial cases, obtain such 
information about the general conduct, home sur- 
roundings, school record and medical history of the 
offender as may enable it to deal with the case in the 
offender’s best interests. 

15. When an offender is eligible for Borstal training, 
corrective training, or preventive detention, the prison 
administration is required by law to make a report to 
the court on his suitability for the appropriate sentence. 
This report takes account inter alia of the results of 
social and scientific investigations made for the purpose 
before the trial, but the dossier of these investigations 
is not placed before the court. 


By whom are they carried out? 


16. Where the offender is remanded in custody, 
scientific investigations are carried out by the prison 
medical staff. An offender may, however, be released 
by the court temporarily on bail subject to the condition 
that he present himself for examination to a hospital 
or doctor by whom a report is sent to the court before 
judgment is passed. Social investigations for the 
court are made by probation officers, and the results 
of any inquiries made by prison social workers are 
incorporated in the reports made to the court by the 
prison administration. 


Can the data thus obtained be debated by the defence? 


17. Whatever its source, all relevant information 
must be given in open court in the presence and hearing 
of the defendant who is always entitled to challenge 
any of the information given and to call rebutting 
evidence. The accused must be given a copy of any 
written report by a probation officer, of any report 
made by the prison administration (paragraph 15), and 
of medical reports in certain cases. 


What use can be made of these processes in the 
administration of justice? 

18. The results of any social or scientific investig- 
ation are used to help the court to decide the degree 
of culpability and to choose the best method of dealing 
with the offender. Thus, the investigation might 
indicate that probation would be better than imprison- 
ment in a particular case, and that a requirement to 
undergo treatment for a mental condition, or to reside 
in a specified hostel, or to refrain from certain associa- 
tions, should be made a condition of probation. 


3. Treatment andrehabilitation of convicted 
persons 





19. Probation. If the offender is put on probation 
his progress is periodically reviewed by a committee 
of the magistrates of the court of summary jurisdiction 
for the area in which he is living. On the basis of 
reports made by the probation officer, the committee 
may direct the probation officer to apply to the court 
for any of the conditions of probation to be cancelled, 
or for new conditions to be imposed, or for the period 
of probation to be extended within the permitted limit. 


20. If the offender is sentenced to one or other of 
the forms of detention set out in paragraph 1, the 
results of expert examinations are of value only in 
determining the kind of treatment which he should 
receive, and have no relevance to the duration of the 
treatment except to a limited extent in Borstal training 
and preventive detention. There is, therefore, no place 
for a “periodic review of the examination during the 
course of treatment” as a system, though in individual 
cases circumstances may suggest further examination, 
with a view to some modification of the programme 
that has been prescribed for the offender within the 
prison or Borstal to which he has been allocated, or 
possibly to his transfer to another prison or Borstal 
better suited to his needs. 


21. Borstal training. In determining the kind of 
treatment which a person sentenced to Borstal training 
shall receive, and the type of Borstal institution to 
which he shall be allocated, the administration does not 
rely on the examination made before the trial, but on 
a new examination. This is made in a special institu- 
tion known as a Borstal reception centre, and serves to 
determine the type of institution to which the offender 
shall be sent, and to assist the staff of the institution 
in which he receives his training to arrange a 
programme of training suited to his needs. Included 
in the staff are doctors, psychiatrists, educational and 
general psychologists, and social workers. All cases 
are given a general medical examination by the doctor. 
The work of the psychological department includes 
ascertaining intelligence, applying performance and 
educational attainment tests, and clinical interviews. 
The tests are carried out both by group and individual 
techniques. An opinion is formed of the personality 
and character of the offender. When abnormal 
personality traits or symptoms suggesting mental 
disorder are found the case is referred to the 
psychiatrist who advises as to treatment, and whether 
this shall take the form of specific psychiatric measures, 
formal psychotherapy or general psychiatric manage- 
ment combined with ordinary or modified training 
procedures. Since the period of detention is indeter- 
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minate, within the statutory limits, the results of the 
examination may also be of value in helping to fix 
the date of release and the arrangements to be made 
for the offender’s resettlement in society after release, 
For this last purpose, however, fresh inquiries will be 


instituted by the Central After-care Association. These 
will be limited to inquiries by social workers (usually 
probation officers) who are furnished with all necessary 
information derived from the original examination. 
22. Corrective training. There is also a new 
examination of prisoners sentenced to corrective 
training. This takes place at a special centre, similar 
to a Borstal reception centre. Corrective traning may 
be carried out in various types of prison, whether of 
minimum, medium or maximum security. The 
primary purpose of the examination is to determine the 
type of security appropriate to each offender. The 
results of the examination are also useful to the staffs 
of the training prisons in preparing a programme of 
training suitable to each offender. They have no 
relevance to the date of release, but they may well be of 
help to the agents of the Central After-care Association. 
23. Preventive detention. Offenders sentenced to 
preventive detention are ex hypothesi persistent 
professional criminals who must, for the protection 
of society, be interned for prolonged periods. Each 
may earn a fixed remission of up to one-sixth of his 
sentence, but at each preventive detention prison an 
Advisory Board appointed by the Home Secretary 
reviews the case of each prisoner one year before he 
will have completed two-thirds of his sentence. If the 
Board thinks, having regard to his past record, his 
conduct in prison, and his future prospects (family, 
prospects of employment, social milieu, etc.) that there 
is a reasonable chance that he will lead an honest life 
after release, it may place him in the “third stage”. 
A prisoner in this stage may live in conditions of 
modified security and, if he does well, may be released 
when he has served two-thirds of his sentence. No 
scientific examination is needed to determine the 
methods of treatment of these prisoners, though there 
is scope for a modified form of examination to assist 
the Advisory Board in its deliberations. This system 
is new and these matters are still under consideration. 
24. Imprisonment. An offender sentenced to im- 
prisonment will be medically examined, and if he 
should appear to be suffering from any mental 
abnormality that could be relieved by psychiatric treat- 
ment, he will be transferred, if his sentence is long 
enough, to one of two prisons in which psychiatric 
clinics have been established. Plans are under 
consideration for establishing a prison-hospital in 
separate buildings for the treatment of mentally abnor- 
mal offenders who cannot be removed to outside 








cril 
out 
stri 





Baltir 








he 


ix 


ew 
ive 
lar 
1ay 
of 
The 
the 
The 
affs 
of 
no 
2 of 
ion. 
to 
tent 
tion 
ach 
his 
an 
tary 
> he 
the 
his 
nily, 
here 
- life 
ge”. 
s of 
ased 
No 
the 
there 
assist 
stem 
tion. 
| im- 
f he 
ental 
treat- 
long 
iatric 
under 
al in 
bnor- 
utside 





jnstitutions as insane or mentally defective. For 
prisoners who are not dealt with as mentally abnormal, 
no provision is made for an expert social or medical 
examination to assist the staff in determining their 
treatment. For prisoners with sentences of a year or 
more whose records and characters suggest that 
constructive training will be valuable, it is possible to 
arrange various types of training in various types of 
prison, with minimum, medium and maximum 
security. Decisions in such cases are taken by the 
Reception Board of the prison to which the prisoner 
is first committed, on the basis of all available informa- 
tion about each prisoner, including a medical report, but 
the collection of this information does not amount to a 


United States of America * 


There is, of course, an amazing lack of uniformity 
in the methods employed in the investigation of 
criminal offenders in the various jurisdictions through- 
out the United States. More than this, there is a 
striking variation in the legal philosophy employed by 
the courts. One finds, for instance, in the large urban 
centres, frequent examples of judges with a great 
degree of sophistication in regard to the social sciences. 
This is rare in rural areas. Moreover, there are 
geographic trends. For instance, the legal philosophy of 
the judge in New England as a whole is very much 
more advanced than that of the judge in the southern 
part of the United States. 

Probation investigations, which include a social 
study, are carried out in a very large number of the 
courts of this country to aid the courts in sentencing. 
According to the 1947 Directory of Probation and 
Parole Officers, out of a total of 3,071 counties in the 
various states, 1,995 adult courts had an organized 
probation system, 1,076 were without such a system. 
1,461 juvenile courts had official probation systems, 
1,610 juvenile courts were without this official service. 

A good many states have statewide probation 
systems for adults. Only Connecticut, Rhode Island 
and Utah have such a statewide system for juvenile 
courts. Federal Probation service for adults and 
juveniles is available in all forty-eight states. 

One of the most important developments in the 
penological field is the Youth Correction Authority 
Act. This is now being adopted in several states. 


* Transmitted by Mr. Manfred S. Guttmacher, Chief 
Medical Officer, Medical Service of the Supreme Court of 
Baltimore, U.S.A. 
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“scientific examination”. It is contemplated that in 
due course there should be regional reception centres, 
on the lines of Borstal reception centres and with 
similar expert staffs, for the scientific examination of 
all prisoners with sentences over a certain length, with 
a view to their classification for purposes of training. 
Such centres would also prepare reports for courts in 
connexion with the trials of certain classes of offenders. 

25. No generalization can be made about the use of 
the results of earlier examinations on subsequent 
conviction. Much would depend on the nature of the 
charge, the court before which the prisoner was 
charged, the length of time since the previous con- 
viction, and other factors. 


The states of California and Washington have adopted 
an approximate equivalent of the Youth Authority Act 
in the Adult Authority Act. The Boards of both of 
these have the authority to fix and refix sentences. 

The juvenile court system is nationwide. There 
remain only very few localities in which juvenile cases 
are heard in an adult court setting. Yet the recent 
survey by Dr. Frank Curran, published in Child 
Behavior, indicates that there are only eleven juvenile 
courts in this country which have officially attached 
to them psychiatric clinics staffed by psychiatrists, 
psychologists and social workers. These are all in 
urban centres. Many of the remaining juvenile courts 
have working relationships with clinics in their com- 
munities which will study children and advise the 
court. In the adult field there are only six cities 
—the smallest is Pittsburgh with a population of 
700,000 — that have official psychiatric clinics attached 
to the adult criminal courts, and there are also two 
cities where such clinics are attached to magistrates 
courts. These data were published in a survey by the 
author appearing in the American Journal of Psy- 
chiatry, June 1950. 

There is in this country great and growing dissatis- 
faction with the way that psychiatric testimony has 
been introduced into the trial process, — the so-called 
partisan battle of experts. This dissatisfaction is found 
in both legal and medical circles. More and more 
courts are making use of the judge’s commonlaw pre- 
rogative of appointing experts to advise the court in 
certain criminal cases. 

The most widespread system of non-partisan 
examinations of criminal cases is to be found in the 





State of Massachusetts and in the Court of General | 


Sessions in New York City. In Massachusetts 
practically all major offenders are examined by impar- 
tial experts employed by the State under the Briggs 
Law. The psychiatric clinic of the Court of General 
Sessions of New York City examines every offender 
who pleads guilty or is found guilty. Most of the 
court clinics examine a selected group of offenders. 
In the Baltimore Clinic about 7 per cent of all 
defendants are referred for psychiatric study. These 
referrals come from court, defence counsel, prosecutor, 
et al. Most of the referrals to the Baltimore Clinic are 
for psychiatric examination. Some cases are referred 
for physical survey. For example, a man who has 
been ordered to support his family may claim incapacity 
as a result of disability. Occasionally witnesses are 
given psychiatric examinations, particularly child pro- 
secuting witnesses in sex cases. 


In all of the psychiatric court clinics the examina- 
tion consists of a social investigation, psychological 
study and psychiatric examination. In making these 
examinations the psychiatrists in America are placing 
increasing reliance on the psychological techniques, 
particularly the Rorschach and Thematic Apperception 
Tests. The Wechsler-Bellevue Intelligence Test has 
displaced all other intelligence tests in adult court 
clinics. The Stanford Revision of the Binet-Simon 
Test is still widely employed in juvenile court clinics. 
Achievement and aptitude tests are rarely employed in 
adult court clinics. They are more generally used in 
the studies made in penal institutions to assist clas- 
sification boards and wardens in proper assignment of 
inmates. 


The outstanding research study in America in the 
field of delinquency is the recently published book by 
Sheldon and Eleanor Glueck, “Unraveling Juvenile 
Delinquency”, (Commonwealth Fund, New York, 
1950). This study demonstrates how a deep under- 
standing of an individual can be obtained by careful, 
skilled work on the part of sociologist or a psychologist 
or a psychiatrist. Ernst Schachtel’s interpretation of 
the Rorschach Tests in both the delinquent and non- 
delinquent groups of juveniles, about whom he had no 
personal knowledge whatever, furnishes an important 
validation for this test in the study of delinquent 
behaviour. 


Although there are special studies stressing the 
physical make-up of the criminal, such as those of 
Hooton and of Sheldon, the present emphasis in the 
practical court clinics is directly away from this aspect 
of the individual. Routine neurological examinations 
and Wasserman tests are taken. Relatively little stress 
is laid upon physique and upon other physical findings. 


144 


Electroencephalography is not employed routinely 


in the examination of offenders. However, there have 
been many studies in America on electroencephalo. 
graphic findings in delinquents. Particular attention 
has been paid to the results of the examinations of 
groups of psychopaths. Jasper, Solomon and Bradley 
found that of seventy-one children who showed severe 
behaviour problems, 59 per cent had abnormal records, 
Silberman found that of 75 criminal psychopaths in the 
Federal Institution at Jefferson, Missouri, 53 per cent 
had grossly abnormal records and 26 per cent were 
questionable. Hill and Waterson reported that 65 per 
cent of the predominantly aggressive psychopaths had 
abnormal records. Knott and Gottlieb found that 
52 per cent of their psychopaths had records that 
were not normal. Simons and Diethelm attempted 
to break down their psychopaths into sub-groups and 
found a marked variation in the percentage of abnormal 
records found in the various groups. 

E. L. and F. L. Gibbs, working at the University of 
Chicago, who are generally considered in this country 
to be the leading experts in the field, have reached 
a contrary opinion, —that the electroencephalogram 
is not significantly abnormal in psychopaths. This 
whole problem is still being intensively studied. Part 
of the difficulty lies with the definition of a psychopath 
and part of it is due to the significance read into 
borderline electroencephalographic records. 

These authors have just published a very important 
research in the Journal of Neurology on the evidence 
of the existence of thalamic and hypothalamic epilepsy. 
The findings in these conditions present themselves only 
in sleep. What is noteworthy for those interested in 
criminal behaviour is the fact that many of these 
patients presented clinical evidence of rage attacks. 
Four out of three hundred cases reported had com- 
mitted murders. 

The results of examination under narcotic drugs and 
hypnosis are not ordinarily admitted in evidence in 
this country nor are the results obtained by the use of 
lie detectors. Hypnosis and drugs are made use of 
in examinations of criminals sporadically. There have 
been instances where these techniques have been em- 
ployed with the consent of the court, the prosecutor 
and the defence counsel prior to trial. In some of 
these instances, the findings have been admitted in 
testimony. These techniques are also used sporadically 
in the treatment of offenders. Dr. Samuel Kesselman 
has been doing some promising therapeutic work in 
the Rahway Reformatory in New Jersey, in which he 
has used hypnosis. A moving picture has been made 
of some of his work. A psychiatric treatment device 
which is receiving wide experimental and practical use 
in the treatment of delinquents is group therapy. A 
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committee on group therapy and correction of the 
American Group Therapy Association made a survey 
last year. Thirty-seven institutions reported that they 
had group therapy programmes; nine reported that 
they planned to start such proceedings. Group therapy 
is more frequently used in treating psychiatric patients 
and is rarely used in prisons. Most institutions were 
in agreement that the method had little value when 
applied to the feebleminded psychopath or compulsive 
neurotic inmate. Better results were obtained with 
inmates with minor behaviour disorders than with 
neurotic and normal inmates. (Personal report from 
Lloyd W. Mc Corkle, Department of Institutions and 
Agencies, State of New Jersey.) 

There has come about a significant change in the 
attitude of the courts toward the sexual offender. 
There are now fifteen states that have special laws 


‘ regarding the sexual psychopath. Most of these laws 


provide for indeterminate sentences for this group of 
offenders. Although such offenders do not come 
within the usual interpretation of criminal irresponsib- 
ility, they are treated as if insane and committed to a 
state psychiatric hospital. The opinion is far from 
unanimous in support of this legislation; it has many 
critics. The available material can be found in the 
special reports on psychopaths made by the commis- 
sions in the states of California, New Jersey and 
Michigan, and in the publication of P. W. Tappan in 
Federal Probation 1950, and Sex Offenses by the 
author, published by W. W. Norton, 1951. Castration 
has been looked upon askance in this country and has 
never found the acceptance for the treatment of sex 
offences which it has had in many parts of Europe. 
Legislation has just been enacted in the State of 
Maryland creating a special “institution for defective 
delinquents” to which individuals can be sentenced 
indeterminately. The concept of the defective delin- 
quent under this legislation is broader than is generally 
found, since it includes not only the intellectually 


Yugoslavia" 


Professional crime is not very highly developed in 
Yugoslavia, but that does not mean that it is non- 
existent. Except in particular cases, the problem of 
professional crime is not a complex one. The bodies 
responsible for dealing with crime employ the normal 
processes and methods in general use in the world, 





* Transmitted by Dr. Uros Jekic, Director, Neuro-Psy- 
chiatric Clinic, Belgrade. Translated from the French. 


defective offender but the emotionally defective 
offender (psychopath). The legislation provides for 
the establishment of an institution, with a division in 
which the putative defective delinquent could be inten- 
sively studied. An institution in which convicted 
offenders can be intensively studied psychiatrically, 
psychologically and sociologically was recently estab- 
lished at Menlo Park, New Jersey, for the use of the 
New Jersey courts, to assist the courts and penal 
institutions in disposition. 

Psychosurgery has been used very cautiously and 
sporadically in this country in the treatment of 
criminals. The few isolated reports have not been 
promising. The consensus at present is that lobotomy 
is contra-indicated in psychopaths. 


One of the great difficulties in the extension of 
psychiatric services in the criminal field, particularly 
in penal institutions, is the shortage of skilled 
personnel. It is generally believed that the adult 
criminal population is a non-promising field for 
psychiatric treatment; and furthermore, state salaries 
are not comparable as a rule to the incomes that 
psychotherapists can derive from private practice. The 
only practical method for meeting this situation is to 
make use of the part-time services of qualified psychia- 
trists when such are available. 

There is advocacy in many quarters in this country. 
for the establishment of institutes for the study of 
criminal behaviour in connexion with universities. 


It is of great interest that the American Law Institute 
has just embarked on the task of preparing a model 
criminal code under the direction of Professor Herbert 
Wechsler of Columbia University. The Institute was 
unwilling to undertake this project until it had obtained 
the active participation of a number of prominent socio- 
logists and psychiatrists. The funds for this under- 
taking have been provided by the Rockefeller Founda- 


tion. 


in so far as they are in accordance with our conception 
of the rights of citizens. 

The study of criminality from the social point of view 
is still in its infancy in Yugoslavia. Apart from the 
works of certain university professors who dealt with 
these matters before the last world war, nothing has 
come down to us from those times. 

Immediately after the war, the study of the criminal- 
sociological side of certain manifestations of criminality 


was taken up, especially those forms which were closely 


connected with the consequences of the war. These 
studies arose from the practical necessity of discovering 
the causes of criminality and instituting effective 
preventive measures. As a result of the war, we were 
left with a large number of juveniles and children 
whose parents had been killed in concentration camps 
and who were thus thrown on the streets, exposed to 
all kinds of temptations. To meet this need a special 
branch of the police service was set up to assist in the 
campaign against crime by concentrating on sociological 
research. Parallel to this work, the same branch 
examined the possibilities of social measures in the 
prevention of crime and proposed means of giving 
effect thereto. Criminal-sociological research is carried 
out in Yugoslavia in accordance with the principle of 
conditional release, which has an important place in 
our positive penal law. There is an institute in the 
Academy of Science at Belgrade for the theoretical 
study of criminology. 

Steady progress is being made in the observation and 
description of the technique and tactics of offenders, 
the various forms of their crimes, the life they lead and 
the conditions for the development of criminality, as 
also for its suppression. The principal method consists 
in the collection, classification and analysis of 
descriptive material (groups of examples and individual 
examples) and statistics. This is carried out by means 
of a well-developed statistical system and according to 
the idea that it is in the organization of social relation- 
ships and, above all, in their economic causes that the 
roots of criminality are to be sought. 

In our country, the study of the offender’s personality 
(individual examinations) is conducted with an eye to 
psychiatric appraisal. The results thus achieved are 
naturally used for subsequent scientific research, 
especially for the study of psychopaths.. From the 
point of view of the origins of criminality, the neuro- 
psychiatric clinic at Belgrade deals in the main with 
juvenile delinquency and hence the psychopathic 
conditions that are conditioned by larval forms of 
encephalitis. The method of examination comes with- 
in the compass of neuro-psychiatry. In this connexion, 
special attention must be paid to neurological symptoms, 
without which the offender would of necessity be 
considered quite fit from the neurological point of view. 
The presence of neurological symptoms affords a 
reliable clue, making it easier to understand the changed 
personality of the young delinquent and his crime. 
The original work of Professor V. Vujic of Belgrade 
on the isolation of a new extrapyramidal syndrome 
helps the clinician in his work of accurate diagnosis 
and symptomatology of such conditions. Mental 
disease is not only one of the most important problems 
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of modern psychiatry but it constitutes a great practical 
problem in the treatment of criminals and in social 
security. Advanced larval encephalitis and the psycho. 
pathological changes it brings about are today a most 
important criminogenic factor among juvenile delin. 
quents. 

The main principle upon which our penal procedure 
is based is that of the determination of the material 
facts. This principle places a legal obligation upon the 
competent authorities with regard to the question of 
tests and of the offender. It is the duty of the com. 
petent bodies to ascertain during the penal procedure 
all the circumstances for the assessment of the gravity 
of the crime and the threat to society offered by the 
offender and to fix the penalty in an objective manner, 

In accordance with this principle, our law respecting 
the execution of sentences, security measures and 
correctional measures prescribes that convicted persons 
may not be subjected to penalties or measures other 
than those provided for in the law and specified in the 
sentence (article 1, paragraph 1). Under article 2, 
paragraph 1, the sentence of the court becomes 
enforceable when there is no legal obstacle to this, 
Article 2, paragraph 2, provides that when the sentence, 
the security measures or the correctional measures have 
been carried out, the rights of the convicted person are 
either restricted or withdrawn, as provided by law or 
laid down in the sentence. It is our opinion that man 
changes with the changing circumstances of his environ. 
ment. There is no such thing as a born criminal. 

On the basis of those facts, it is considered possible 
to reform the criminal. The aim of our criminal 
policy is to improve the convicted person and thus 
facilitate his return to society. Our criminal policy 
cannot admit that the condition of a convicted person is 
unalterable. 

All scientific processes must be in conformity with 
the premises explained above and contribute to the 
accomplishment of the work. 

According to our positive law, accused persons may 
not be subjected to any scientific experiments that are 
not in conformity with the principles of the procedure 
or other provisions of our penal law. Scientific tests 
may be carried out on the accused person only when 
they are necessary for the purpose of establishing the 
crime and the degree of penal responsibility of the 
offender. Our system permits certain scientific tests 
only during the period of preliminary investigation and 
for the purpose of obtaining expert evidence. Apart 
from the reasons already given, this is also because it is 
not certain, before sentence is pronounced, that the 
accused person will be convicted. No one may either 
order or carry out any other scientific tests during the 
preliminary investigation. 
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Scientific tests may be made after sentence has been 
passed, with a view to the theory and practice of penal 
science, but they are subject to certain specified 
conditions. Only when the prior authorization of the 
competent authorities and the consent of the convicted 
person have been obtained may the tests be carried out. 

The bodies responsible for carrying out the sentence 
use the prognosis method (the principle of conditional 
release). We believe that to regard delinquents as a 
category is to open the door to a host of errors; the 
idea of one single criminal type is constantly belied by 
the facts. We no longer make prognoses on the basis 
of an examination of the offender’s constitution. We 
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apply the system of catamnesis (additional examination 
of the effect of the execution of the sentence and of 
the correctness of our prognosis of the convicted person, 


both in the correctional establishment and after his 
release). 


We do not carry out any research in criminal 
anthropometry, which is non-scientific. 


We would emphasize that studies made in the above 
conditions may be taken only as theoretical material in 
criminology and never conclusive material against the 
offender, should he by any coincidence be charged with 
either an earlier or a later crime. 





The Conclusions of the Seminar‘ 


Note: The major conclusions of the Seminar are presented below in the form of 
the three reports prepared by the separate sections and revised and approved in 
plenary session, and a report on the subject of Professional Secrecy prepared by a 


special sub-committee of the Seminar. 


|. Report of the Scientific Section (First Section) 


The term “examination of offenders” is here used in 
the sense indicated below. There are four main types 
of examinations of offenders — biological, social, psy- 
chological and psychiatric. The detailed nature of 
each is described in the communications submitted to 
the First Section and in the report on its deliberations. 

By the examination of an offender is meant the 
application of one or more of these types of examination 
to the offender by a person with expert knowledge of 
the type of examination used. 

Despite much diversity of practice, of available 
facilities and of systems of legal procedure in the 
different countries represented in the Seminar, there is 
a gratifying consensus of views concerning the scientific 
standards, the techniques and the objectives which are 
to be aimed at and the practical application of such 
examinations. 

The Scientific Section is of the opinion that the 
application of medical, social and psychological 
examinations to the offender is well past the experi- 
mental stage. 

Though much remains to be done in research and in 
the solution of the judicial and administrative problems 
presented by such examinations, it is clear that they are 
desirable. 

The range of examination varies with the individual 
case. In general, the scope and purpose of such 
examinations are: 

(a) To provide the judge with the information that 
will help him: 

(i) To determine responsibility in so far as this 
kind of examination can shed light on the problem, 
which is a legal issue; 


1 As a result of revisions of a purely editorial nature, 
the texts of the conclusions as reproduced below differ 
slightly from the texts of the conclusions as adopted by 
the Seminar. 
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(ii) To evaluate fully both the apparent motives 
for the offence and those which are more deeply 
seated in the mind of the offender; and 

(iii) To determine the most appropriate sentence 
and to understand adequately the medical, social and 
psychological issues involved in any form of treat- 
ment which is affected by its decision. 

(b) The scientific examination is of use for the 
purposes of: 

(i) Determining fitness to plead and the degree 
of criminal responsibility ; 

(ii) Diagnosing mental disease, mental defect, and 
mental deviation; 

(iii) Assessing unconscious psychological factors; 

(iv) Delineating the personality ; 

(v) Clarifying behaviour characteristics and their 
determinants; 

(vi) The prognosis in respect of disease, conduct 
(and more particularly criminal conduct) and likely 
response to the forms of treatment which are 
indicated ; 

(vii) Prescribing or initiating treatment, and 
estimating the probable degree of co-operation with 
which it is likely to meet on the part of the offender; 

(viii) Planning and initiating social rehabilitation; 
and 

(ix) Scientific research. 

One considerable technical difficulty is that the whole 
or some part of the examination has to take place at 
specific stages of the judicial proceedings. The nature 
of this problem varies greatly from country to country, 
but certain general principles can be laid down: 

(1) As a general rule, examinations made exclusively 
for the purposes of the court do not take very long. 
Most offenders can undergo this preliminary examina 
tion, if the court so decides, in the time allowed under 
the various systems of judicial procedure. 
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(2) Some offenders do, however, require a lengthy 
examination, even before sentence. Some elasticity in 
the rules of procedure is therefore desirable. 

(3) The complete examination of an offender, as 
required for a full understanding of his personality, 
takes so long that it can only be completed, in most 
countries, after sentence. 

(4) It is preferable that provision should be made 
for the examination to be begun as early as possible 
in the judicial process. 


The biological examination 


The biological examination consists essentially of a 
general physical examination in which the examiner 
notes any factors that call for some more specialized 
examination, which may be any one or several of the 
following: 

(i) Further physical examination by a specialist 
(e.g., neurologist, gynaecologist, or other) ; 

(ii) A radiological examination; 

(iii) A clinical-pathological examination (e.g., haema- 
tological serological) ; 

(iv) An endocrinological examination: This is 
first and foremost a clinical examination. Physicians 
who specialize in criminological work need special 
training in endocrinology. Laboratory techniques are 
rather too involved for general use; 

(v) Electroencephalography: This is a new method 
for discovering the effects of old injuries or brain 
diseases and for diagnosing epilepsy. In electroence- 
phalographic examination, positive findings are more 
important than negative findings. The electro- 
encephalogram is a diagnostic aid; it is not a substitute 
for other methods of examination; 

(vi) Anthropometric measurements: In countries 
where anthropometric measurements are made as a 
matter of routine, data should be collected systematic- 
ally for research purposes. These measurements are 
not a substitute for psychological and psychiatric 
examinations for the purpose of establishing a mental 
diagnosis or a personality type. Anthropometric 
measurements have a definite place in the scientific 
examination of offenders, but are not essential. 


The psychological examination 


The psychological examination involves techniques 
for measuring mental abilities, aptitudes and attainments 
and for describing personality characteristics. The 
Section reached agreement on methods, the inter- 
pretation of results, the qualifications of personnel 
which is to be employed to apply tests, and the general 
scope of application of tests. 

Note: (i) In general it is necessary to use a 
battery of tests rather than a single test. 
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(ii) The cultural, social and economic status and 
background of the subject should be taken into 


consideration. 


The psychiatric examination 

Psychiatric examinations have in the past been too 
exclusively preoccupied with questions of insanity, fit- 
ness to plead and criminal responsibility. In the 
future, such examinations should be given a much 
wider scope. While not in any way replacing the 
judge or penal administrator, the psychiatrist should, 
for their use, disentangle the subtle differences of 
personality and conduct which he alone can under- 
stand. In this connexion a penetrating self-insight on 
the part of both judge and psychiatrist is of paramount 
importance. 


Facilities for examinations 


Prisons should possess the amplest facilities possible. 
For the administration of certain complex techniques 
of examination, described in this report, national and 
regional centres are useful, for they make it possible 
to assemble adequate personnel and physical resources. 
Still, most of the scientific requirements not available 
within a prison can be satisfied by clinics and hospitals 
within easy reach of it. 


The social investigation 


The function of the social case worker is to establish 
the social facts, to participate in the interpretation of 
such data and to contribute to treatment. The case 
worker can be of assistance to the court in determining 
the necessity for further scientific examination, 
particularly when he works in collaboration with the 
medical officer. 

The social worker should be free to explore the total 
social life of the offender, though it is not his function to 
direct the work of the other experts with whom he 
consults. 

The social case worker should be carefully selected 
and trained professionally. The necessary training 
should ideally consist of extensive courses of the 
university type, special attention being given to socio- 
logy and casework. Psychology and psychiatry should 
be taught as subsidiary subjects. Consideration should 
be given to the status of the social worker as an expert 
witness in court. 


Team work 


The Scientific Section does not consider it necessary 
to propose the formation of teams of invariable 
composition. In a great many cases the services of 
only the ordinary medical officer and the social worker 
are required. A complete examining team would 











include a psychiatrist, physician, psychologist and 
social worker. Such a full team is usually most satis- 
factorily co-ordinated by the psychiatrist so far as its 
scientific and therapeutic work is concerned, but this 
choice will be affected by the nature and scope of 
the examination in each case. The co-ordinator should 
be specially trained in criminology and in the 
application of such examinations in a forensic setting. 


With suitable techniques a single expert can be 
sufficiently objective and do what is required by the 
court on the administration. Where several experts in 
different disciplines co-operate in conducting an 
examination on behalf of a court or administration, 
one of them should make a synthesis of their individual 
conclusions, and such a synthesis should be approved 
by each expert from the point of view of his own field 
of scientific specialization. 


Validity 

It is agreed that while the experts have to be on their 
guard against subjective factors which may affect their 
examination and conclusions, adequate technical safe- 
guards exist to ensure that their reports are sufficiently 
objective. The more thorough the examination the 
greater its value. Validity is not, however, merely a 
matter of length of examination, but of the techniques 
used and of the capabilities of the person using them. 
Proper techniques enable the expert to indicate the 
degree of accuracy of his examination. There are 
enough technical devices to avoid the danger of sub- 
jectivity and to detect malingering. 


Continuity of scientific observation 


(1) Wherever possible the observation and the treat- 
ment of offenders should be carried out by the same 
experts at all stages of the proceedings including that 
of after-care. 

(2) The experts should give each other access to all 
the relevant scientific information at their disposal. 

(3) Medical and psychiatric reports should be 
accessible to the medical officers of the administration. 

(4) The conclusions of the medical and psychiatric 
examinations should be at the disposal of the probation 
officer. They should include a statement as to the 
appropiate way in which the probation officer could 
handle all relevant aspects of the case. Information of 
an intimate nature should at all times be dealt with as 
professional secrets. 


Selection 


It is desirable that the judge or the administrator 
should order observation in keeping with the criteria 


formulated in Dr. Schmidt’s report.? While the expert 
should not in any way usurp the prerogatives of the 
judge, the judge should not attempt to limit the scope 
of the examination which the expert regards essential 
for the purpose of forming a sound opinion. 

It is for the court to order an examination and to 
indicate whether it should be a social, a medical or 
a psychiatric examination. The object having been 
stated, the expert should, however, be allowed to carry 
out the task as he thinks best. He should not he 
subject to any restrictions relating to the number or the 
nature of the techniques used and should not be bound 
to use any specific technique. 

Periodic supplementary examinations are necessary 
particularly when any change in the sentence or treat. 
ment is under consideration. Supplementary examina. 
tions should also precede the release of an offender 
from long-term imprisonment. 


Professional training 


The highest level of expert qualifications is essential, 
In particular, the expert should be trained to consider 
his field of competence from the medico-legal point of 
view. 


Rights 

To avoid abuse and to protect human rights, the 
examination of offenders should be governed by law 
and by regulations made under the law. It would, 
however, be neither practical nor desirable from a 
scientific point of view to make the rules governing 
the use of scientific examinations too rigid. 

Examination by experts as defined here should not 
be used to extort admissions of guilt for judicial 
purposes. Provided that the free consent of the 
offender (and, before sentence, that of his counsel) 
is obtained, it is not desirable to limit arbitrarily the 
specific techniques of examination which a given expert 
may wish to use. It is assumed that any form of 
coercion or deception should be prohibited. 

Before judicial disposition, the offender has an 
absolute right to be assisted by a legal adviser who 
should explain to him how (if at all) the examination 
affects his legal position and his rights. 

The Section realizes that existing national legal 
systems have to be respected. It wishes to stress that 
the court should have and should use discretion with 
respect to the disclosure—to the offender, to his 
friends or relatives, or to the general public — of 
particulars obtained by means of scientific examina- 
tions, where such disclosures may be harmful to him 
or to others. 


2 See page 13. 
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ll. Report of the Judicial Section (Second Section) 


General principles 


(1) The administration of justice requires the most 
exact knowledge of the offender that is possible. 


(2) In practice, the existing rules of procedure do 
not always give the judge the means of arriving at a 
complete picture of the personality of the offender. 

(3) The best method to achieve this purpose consists 
of observation or scientific examination which allows 
the judge to assess the personality of the offender on 
the basis of the results of a medical examination 
(physical condition), a psychiatric examination (mental 
condition), a psychological examination (the offender’s 
inner self) and a social examination (behaviour in 
society and environment). Such observation or 
scientific examination is therefore wider in scope than 
the psychiatric examination. 

(4) The examination is, first and foremost, of use 
in the determination of treatment. Some modern legal 
systems, having a subjective tendency, may also have 
recourse to this method in order to establish motives 
and other personal circumstances. 


(5) The judicial authority should be bound to order 
the examination whenever it appears to be useful. It 
determines the scope of the examination in accordance 
with what information it requires. Such examination 
is indicated, in particular, in cases of deliberate homi- 
cide or arson, sexual offences, and habitual delinquency. 
If the administrative authority orders an examination 
of its own accord, it should inform the judge. 


Practical application 


(6) The problems arising out of the introduction of 
a scientific examination vary according to whether or 
not the existing procedure permits the separation of the 
decision as to the facts from the determination of the 
sanction. 

(7) In systems permitting this separation, the 
examination is usually carried out after the court’s 
decision as to the facts of the case. In legal systems 
which do not permit this separation, the examination 
is, however, unavoidably carried out simultaneously 
with the inquiry into the facts of the case. 

(8) There is a trend towards the adoption of legal 
systems which permit a separation between the finding 
of guilt and the judicial disposition, because in this 
way the decision as to the facts of the case will not be 
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influenced by the results of the examination of the 
personality of the accused. The study of this trend 
should be encouraged. 

(9) Where a separation between the finding of guilt 
and the judicial disposition is inadmissible for sound 
reasons — and particularly by virtue of rules of 
evidence or of court organization — it is nevertheless 
possible to offset the existing disadvantage by ensuring: 

(a) That every accused person who is to be examined 
shall have the assistance of counsel; and 

(b) That the sole aim of the examination shall be 
to acquaint the judge with the personality of the 
accused, and that it shall not have any reference to the 
offence itself. Whoever is responsible for the examina- 
tion should not disclose any confidential information 
relating to the facts of the case obtained from a person 
who has the right to refuse to make a statement to the 
judge, until the person in question has himself 
communicated such information to the judge. Every 
precaution should be taken to ensure that the examina- 
tion should have neither vexatious character nor 
a prejudicial effect on the offender. 

(10) It is imperative that, in all legal systems, 

(a) Examination should be provided for by legisla- 
tion; 

(b) The law should specify that it is forbidden to 
have recourse, for the purposes of the examination, to 
any methods which might impair either the will power 
of the accused, or his powers of discrimination, e.g., 
methods such as ill-treatment, threats, violence, mental 
strain, deception or hypnosis (even if used with the 
consent of the offender); the law should also prohibit 
the use of any methods which might impair the 
offender’s judgment or recollection of the facts; 

(c) The law should ensure not only that the report 
on the examination is communicated to the defence 
counsel, but also that during the course of the examina- 
tion the accused receives technical aid according to the 
methods which appear most appropriate to each national 
system; 

(d) In so far as this is not absolutely in conflict with 
constitutional law, provision should be made by law 
for the consideration and the discussion of the report 
on the examination in the absence of the accused; 

(e) As far as possible the examination should be 
carried out by a panel of experts with different fields 
of competence so that the examination will be com- 
pletely objective in character. 





Ill. Report of the Administrative Section (Third Section) 


The Section decided that its work should be 
concerned primarily with the application of the results 
of the scientific examination or with the treatment of 
the offender after sentence, whether the sentence 
provides for treatment in an institution (e.g., a prison) 
or in controlled freedom (e.g., probation). 

The general conclusions reached by the Section are 
set forth below: 


A. Where the offender is sentenced to imprisonment 


(1) The prison administration requires (at least in 
the case of offenders sentenced to a term of imprison- 
ment of a certain duration) information based on 
scientific examination which would enable it to deal 
with: 

(a) The classification of the offender; 

(b) The individualization of his treatment; 

(c) His adjustment to the régime of the prison, 
particularly by helping him to arrange his family and 
personal affairs outside the prison; and 

(d) His social rehabilitation and way of life after 
release. 

(2) For these purposes the administration may 
require a report including some or all of the following 
elements: an analysis of the criminal record of the 
offender; a social investigation; a medical examination; 
a psychological examination which should include 
educational and vocational tests; and a psychiatric 
examination. 

(3) To ensure continuity, and to avoid duplication 
of work, any report made to the court before sentence 
should be placed at the disposal of the administration. 

(4) The administration itself should have available 
suitable establishments and expert staff to enable it to 
make complete examinations of offenders as described 
in paragraph 2 above. This should preferably be done 
in special centres, but at least all prisons where 
prisoners serve long sentences should have at their 
disposal certain categories of experts to ensure 
continuity of observation and treatment. 


B. Where the offender is placed on probation 


(1) Any medical or psychiatric reports made before 
sentence should be placed at the disposal of the proba- 
tion officer. 

(2) It should be possible for the court or other 
competent authority, at the request of the probation 
officer, to order further examination or to vary the 
conditions or duration of the period of probation. 
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C. Periodic review of treatment 


(1) The Section dealt with the question of the 
completely indeterminate sentence and that of a separate 
authority having responsibility for treatment, but 
decided to limit its discussions to the sutation where 
the treatment is ordered by the same court as that which 
decides on guilt, and is subject to a maximum period 
fixed by the court. 

(2) In connexion with the periodic review of the 
length of the treatment, the Section considered the 
system of conditional release after a certain proportion 
of the sentence has been served. It was agreed that 
this system was desirable in principle, but different 
views were expressed concerning its mode of operation, 
One view was that there should be a “limited indetermin. 
acy” within the maximum period, and that the date 
of release of each offender should be decided by the 
competent authority—whether the original court or a 
special judge or legal tribunal, or an independent 
board, or the prison administration, or the responsible 
ministry. 

Another view was that this system is disadvantageous 
to the treatment of the offender and to his adjustment 
to the prison life, and that preferably a period should 
be fixed by law or administrative decision at the end 
of which all offenders would be conditionally released, 
unless the date of their release is postponed as a result 
of fresh misconduct. 

The periodic review of the duration of treatment by 
the competent authority would be necessary in the 
former case only. 

(3) The Section agreed that the nature and methods 
of treatment of persons sentenced to imprisonment 
should be determined by the prison administration, 
which is responsible for giving effect to the sentence 
and which should keep the offender under constant 
observation to ensure that the treatment is modified 
as necessary. This general principle does not prevent 
a judge from taking part in the administration of th 
treatment. 


D. The communication of expert reports to the court 


The Section discussed the question of the communice 
tion of expert reports to the defence and also tk 
particular question of the public discussion of sud 
reports in court. It was agreed that, so long as th 
court is concerned with questions of guilt and crimind 
responsibility, any material which is to be used by 
the court must be communicated to the defence. The 
situation is different, however, when the decision as 
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guilt has been made and the court is only concerned 
with the determination of treatment. The social 
workers in the Section were unanimously of the opinion 
that serious disadvantages would result if the reports 
they made to the court were made public, or even if 
they were communicated privately to the offender or 
to his counsel. The result of such a system would 
inevitably be that the court would not receive a full 
report, but only a circumspect synthesis of the informa- 
tion obtained. Attention was also drawn to the legal 
rights of the defence, and to the difficulties which 
would be encountered in certain legal systems, particu- 
larly where the decision of the court is a single process, 
and does not (as in the Anglo-Saxon legal system) 
consist of two separate stages. The social workers 
were also of the opinion that the social worker, being 
an expert, should be given the same discretion as that 
enjoyed by the physician and the psychiatrist, viz., to 
place before the court only such material as he considers 
necessary and pertinent to the case. The conclusion 
of the Section was that expert reports should contain 
all the information necessary to enable the court to give 
a considered decision on the treatment of the offender. 
Such reports obviously contain information which 
should be disclosed neither in public, nor to the offender 
lest it cause personal distress to him or to his family 
or lest it be prejudicial to the success of his treatment. 
There are many ways in which this difficulty may be 
overcome, varying according to differences in national 
traditions and legal procedures, and the Section did 
not wish to suggest any particular form of procedure. 
All that is necessary is to ensure that only those parts 
of the reports are made public which are necessary to 
protect the legitimate interests of the offender. 


E, Suggestions on principles and procedure 


The following suggestions were approved by the 
Section : 


I. Basic principles: 


(1) The medical, psychological and social examina- 
tion must be the keystone of the treatment of adult 
offenders. Consequently, it must render possible: 

(a) The determination of the nature of the treat- 
ment; 

(6) The determination of the necessary methods of 
treatment, particularly as regards the assignment of the 
offender to a specific institution; 

(c) The determination of the total duration of the 
treatment, as well as of the successive stages involved. 

(2) The programme decided upon in the light of a 
medico-psychological and social examination must be 





flexible and capable of being revised and modified, 
either on the initiative of the person or service 
responsible for carrying out the treatment, or on the 
initiative of the authority responsible for deciding on 
the treatment and directing its inplementation. 

(3) The scope of the medico-psychological and social 
examination is so broad that it is necessary to make 
provision for the complete observation of adult 
offenders either in freedom or in custody. 


II. Practical methods of observation in freedom: 


(L) The organization of observation in freedom 
implies the existence of a medico-social service similar 
in type to mental hygiene clinics. 

(2) This service should be able not only to carry 
out the medico-psychological and social examination 
of accused persons in freedom, but also to administer 
probation and after-care measures. 


(3) It would, in fact, be a local organization using 
existing services (mental health consultations and 
clinics) or private institutions (social services), provided 
that these services can draw on qualified social workers. 


III. Practical methods of observation in custody: 


(1) For each geographical area of sufficient size an 
observation centre should be established. The centre 
may or may not be physically connected with an 
existing penal institution, but should be organized 
independently as if it were a hospital, to bring out the 
distinction between administration and _ technical 
operations. 

(2) The personnel of the centre should be under 
the direction of a physician specializing in criminology, 
and should be composed of social workers, psycho- 
logists, psycho-technicians and teachers (educateurs). 

(3) Observation should be carried out by means of 
closely co-ordinated teamwork. 


IV. Methods in common to observation in freedom 
and in custody: 


(1) The responsible ministry should establish schools 
to provide specialized training in criminology for 
physicians as well as for social workers, psychologists, 
psycho-technicians and teachers. 

(2) These schools should be granted an appropriate 
departmental status. 

(3) Steps should be taken to ensure co-ordination 
both on the scientific and on the administrative level, 
between the services responsible for observation in 
freedom and in custody respectively. 








IV. Report on Professional Secrecy 
(prepared by a special sub-committee) 


A. Where the examination is carried out by an expert 
appointed by the court or the police: 


1. (a) The question whether or not the accused 
committed the offence falls outside the competence of 
the physician. 

(b) The physician is not concerned with the offence 
as an infringement of the law, but only in so far as it 
helps him to evaluate the personality of the offender. 

(c) When confessions are made to the physician, 
they should as a matter of principle be kept a profes- 
sional secret. 

(d) The judge would be exceeding his competence 
if he were to ask the physician to investigate or to 
report whether or not the accused has committed an 
offence. 

2. In his report the physician must give all the 
particulars relating to personality and behaviour which 
he used in arriving at his diagnosis, and in this context 
he is not bound by the ordinary rules of professional 
secrecy.’ This should be made clear to the accused 
from the beginning of the process of observation. 


% An opinion dissenting from the last part of this con- 
clusion was expressed by Dr. Baan. 
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3. (a) Information obtained from other persons will 
not be expressly mentioned except in so far as it 
influences the diagnosis materially. 

(b) If information has been given in confidence by 
persons who have the right to withhold it from the 
court, such information cannot be disclosed without 
their consent. 


B. Where the examination is carried out by an expert 
appointed by the defence all the ordinary rules relating 
to professional secrecy apply. 


C. In the case of a medical examination after sentence, 
the emphasis is generally placed on treatment, and the 
leading principle relating to secrecy in this context is 
to safeguard the treatment. As a rule this means that 
the the confidential character of treatment should be 
maintained. 


D. No consideration was given to the professional 
secrecy to be observed by the expert conducting the 
social investigation, this being a question which would 
have to be settled by analogy with similar principles. 
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